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¢e” With few exceptions, the maiters belonging to each Title are arranged Alpha- 
petically. ‘The chief exceptions are, Code, Georgia Reports, and Statutes . 
Construed. In these, the numerical order is observed. 
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ABANDONMENT.—Carrier, on shipper’s failure to comply with con- 
tract, may abandon the contract, or carry without such compliance, 
315. Presumption of abandonment of right rebutted, 569. 

ABOLITION.—Bail bond given by master extinguished by abolition of 
slavery, 546. Notes previously given for slaves not extinguished, 232, 
363-9, 386. Will, void for attempt at manumission, not aided by sub- 
sequent abolition of slavery, 459. 

ABSENCE.—Attorney’s absence as a ground of continuance, 353, 388. 
Bail excused for absence of their principal, 25, 207, 546. Bigamy not 
committed after absence of former husband, unheard of, for nineteen 
years and a half, 408. Presumption of death from absence rebutted, 
569-70. Witness’s absence not a ground of continuance if the oppo- 
site party will admit the testimony, 353. 

ABUSE OF POWER.—Guarded against by structure of the Govern- 
ment, 38, 140. Presumption against abuse of the taxing power, 370. 

ACCOMPLICE.—Code, § 3678: Hvidence of accomplice, 506. Credit of is 
for the Jury, 502. Evidence of, corroborated by circumstances, may 
convict, bd. 

ACCOUNT.—Administrator charged in his representative capacity, though 
account entered on the books against him individually, 480. Admin- 
istrator of two estates charged, without showing which estate received 
the benefit, 429. Foreign administrator not required to account here, 
511. Trustee held to account in equity, 438. 

ACQUIESCENCE.—Boundary long acquiesced in not to be disturbed, 
290. Estoppel by acquiescence in irregularity, suggested arguendo, 
320. Mistake of fact set up to avoid the effect of acquiescence, 290. 

ACT OF LAW.—Loss occasioned by, who to bear, 237. Money paid into 
Court is impounded by the law, 218. Performance prevented by act 
of law is excused, 25, 207, 546. 

ACTION,.—Alien’s right to bring, asserted arguendo, 516. 

Citizens of all the United States—their right to bring, asserted argu- 
endo, 515-16. 

Control of Court over parties denied after action is at an end, 306, 378-9, 

Executors, etc., exempt from, for twelve months, 395. 
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Action —Parol evidence of action, and of proceedings thereon, ad. 
mitted to affect subsequent purchaser with notice, 297. 

Sheriff’s bond sued on by attorney at law in his own name, 173. 

Statute legalizing pending actions against W. & A. Railroad, 422. 

Transfer of note pending action thereon, and re-acquisition of it before 
judgment, 239. 

Venue of certain actions, 53, 509, 523, 543. 

W. & A. Railroad subject to action for injury to employés, 422. 

ADJOURNMENT (over) of Superior Court. Advertising not egsep. 
tial to validity, the provision therefor being only directory to the 

Clerk, 348. 

ADMINISTRATOR.—Ancillary administration mentioned arguendo, 516, 

Code, § 2493: Time allowed for learning condition of estate, 398. 
§ 2507: Evemption from suit for twelve months, Ib. ; § 2542: Distribu. 
tion in kind, Ib. ; $3 2556-7: Settlement before the Ordinary, Ib. 

Distribution by consent without administration, upheld in equity, 152, 

Foreign administrator not required to account here to distributes, 
511. 

Goods, ete., furnished to administrator of two estates, recovered for 
without showing which estate received the benefit, 429 ; and notwith- 
standing the account was kept on the books against the administrator 
individually, 430. 

Guardian’s executors not compellable by the Ordinary in less than 
twelve months after their qualification, to turn over ward’s property, 
395. 

Jurisdiction over foreign administrator declined, 511. Residence of 
administrator of insolyent co-party not allowed to give jurisdiction, 
523. 

Non est factum may be pleaded by administrator, even after appeal, 
435. 

Personalty vests legally in the administrator, not in the heirs, 157. 

Widow, if entitled to compensation for services rendered the estate, 
must look for it to the administrator, 421. 

Year’s support is not to be assigned to widow in addition to support 
already enjoyed without assignment, 418. 


ADMISSIONS.—Continuance obviated by offer to admit the testimony of 


the absent witness, 353. Devisee, or legatee, may be affected by ad- 
missions of testator, 167, 458. Intent to give land shown by decla- 
rations of donor, 171-2; and to manumit slaves by those of testator, 
458. Value of admissions as evidence when partly forgotten, or when 
repeated in substance only, 459. 

ADVANCES by factor, to be tendered back before proceeding against him 
by possessory warrant, 382. 

ADVERTISING adjournment over of Superior Court, not indispensable, 
348. 

AFFIDAVIT.—Amendment by adding “agent” after name of affiant, 
disallowed, 268. 
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Afidavit—Attestation not indispensable, if affidavit purport to be sworn to 


in open Court, 435. 

Bill and answer supported by affidavits on questions of injunction, 
60-1, 129-31-5, 192-4-7, 286-8, 495. 

Certainty in affidavit respecting newly discovered evidence, 1, 570. 

Code, § 287, | 2: Attachment affidavit, 442; § 2185: Afidavit by agent, 
270; § 3430: Afidavit of illegality amendable, Tb.; § 3591: Affidavit of 
illegality allowed, 269; § 3596: Apidavit of illegality by attorney in fact, 
270. 

County—affidavit made in one county and warrant issued in another, 
222-4. 

Distress warrant must, to give the Superior or Inferior Court jurisdic- 
tion, be controverted by affidavit, 178. 

Garnishment affidavit held illegal because made before a Justice of 
the Inferior Court after repeal of § 287, % 2, of the Code, 442. 

Illegality—affidavit of, to be made only by the defendant against whom 
the execution is proceeding, 268 ; and being made by another defend- 
ant, is not amendable by adding “ agent” after his name, Jd. 

Judge—aflidavit made before one Judge and warrant issued by an- 
other, 222-4. 

Jurat of affidavit, purporting to be sworn to in open Court, sufficient 
though unattested, 435. 

New affidavit, by way of amendment, disallowed, 268. 

Open Court—meaning of “sworn to in open Court,” 487. 

Possessory warrant—affidavit for, held sufficient, 393. 

Proceedings held subject to be set aside because initial affidavit was 
invalid, 442. 

Test of sufficiency in form, is whether perjury could be assigned, 437. 

Void affidavit not aided by a new one, 268. 


AFTER.—‘“ From and after” construed, 183. 
AGE for service in the Confederate army, began at seventeen years, 109; 


and terminated at fifty years, 181. 


AGENT.—Affidavit of illegality not amendable by adding “ agent” after 


affiant’s name, 268. 

Code, §§ 2185, 3596: Affidavit by agent, 270. 

Declarations of, unless within the scope of the agency, do not affect 
the principal, 330. Caution as to declarations of employés of rail- 
roads and other corporations, Jd. 

Notice to, is notice to principal, 298. 

Possession of, is that of principal, and becomes wrongful by holding 
over, 225. 

Possessory warrant against, by principal, 222, 382. 


AGREEMENT.—See contract. 
ALIBI.—Defence of explained and vindicated, 114-15. 


Diligence to procure evidence of, exacted, 110. 
New trial to establish by newly discovered evidence, not favored, Id. 
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Alivi—Presumption that this defence and the witnesses to prove j 
were known, Jd. 
ALIEN’S right to sue in Georgia asserted arguendo, 516. 
AMENDMENT .—Act of 1853: Pleadings amendable at any stage, 437. 
Affidavit of illegality not amendable by adding “agent” after aff. 
ant’s name, 268. Substitution of new for void affidavit not allowed, J, 

Code, § 3410: Pleadings amendable at any stage, 437; § 3430: Afidarit 
of illegality dmendable, 270. 

Motion for new trial amended, 493, 565. 

Plea of non est factum received, by way of amendment, after appeal, 
435. 

ANIMUS FURANDI.—Declarations and acts of accused admitted to 
rebut, 208. 

ANSWER.—Affidavits read to support, on questions of injunction, 61, 
131-5, 192-7, 288, 495. Denial of equity by, effect, 53, 135, 282. In- 
junction refused on, 185; dissolved on or not at discretion, 53, 282. 

* ANY Inferior Court” construed, 96. 

APOTHECARY punishable for retailing spirituous liquors without 
license, 533. 

APPEAL, and plea of non est fuctum received afterwards by way of 
amendment, 435. 

APPEARANCE.—Excused if prevented by act of law, 25, 207, 546. No- 
tice of certiorari not waived by appearance, 122. Waiver of irregu- 
larities by, Ld. 

APPLICATION of payment is subject to creditor's discretion if debtor 
silent, 558. 

ARBITRATION.—Award favored by the Courts and treated with great 
liberality, 560; but being set aside by judgment, is not afterwards 
available, 393. Code, § 2833: Mistake of law in award, 564; § 4192: 
Accident, nistake, fraud or other illegality in award, Ib. 

ARGUMENT.—Certiorari argued by defendant, and then dismissed for 
lack of notice to him, 122. Waiver of irregularities by appearance 
and argument, Jd. 

ARMY of the Confederate States—Age for service in began at seventeen 

years, 109; and ended at fifty years, 181. 
Agricultural exempts and details held for service in the militia, 
150, 205. 

Arrest for service in might be without warrant, 54. 

Assessor of taxes, whether exempt, 75. 

Bail—A soldier bailed on a charge of crime not thereby exempt, 20, 

206. 

Baker, service as enforcable, 136. 

Board of surgeons—certainty of report as to the class of light duty for 
which conscript able, 136; certificates of board vacated by Act of 
Congress, 22; examination by board requisite to exemption for dlisa- 
bility, 66; and might take place out of conscript’s county, 22. 

Civil officers, whether exempt, 39, 76, 200. 
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B it Army.—Civil service, soldiers transferred to, 75. 

Composition of the army, 145. 

Conscription held constitutional, 28, 136. 

Constable elected to office while in the army not thereby discharged, 
afi 200. 


Tb, Constitutional questions respecting, 28, 67, 88, 136. 
ait Custody of soldier after judgment on habeas corpus, and pending bill 


of exceptions in the Supreme Court, remains as fixed by the judg- 
ment, 101, 105. 





eal, Defined as “A body of men organized for military service,” 145. 
Details for agriculture not exempt from the militia, 28, 150, 205. 
| to Disability, exemption for, 22, 66, 136. 
Discharge from, by appointment to civil office, considered, 75, 200. 
Gl, | Minor under seventeen discharged on habeas corpus, 109; also reserve 
In- over fifty, 181. 


Doctor exempt on the facts in this case, 99. 
Enlistment to avoid conscription held binding, 67; but under military 
out age not so, 109. 

Exempts, who such and who not, 22, 28, 66, 67, 75-6, 85, 99, 105, 136, 


-. 181, 200, 205, 206. Militia service exacted from exempts, 28, 150, 205. 
E Hospital, conscription for duty in, held constitutional, 136. Impress- 
No | ment of buildings for hospital, held not legal and enjoined, 186. 

a Infirm conscripts taken for light duty, but the duty to be specified in ' 
report of the board of surgeons, 136. 
” Local service, transfer from to general service held valid, 89. 
Members of the army, who such and who not, 39, 75, 144-5, 150. 
~ Militia, exempts from the army subject to, 28, 150, 205; but soldier in 
i. the army not subject, 105. 
Physicians exempt, 99. 
for Post duty, conscription for allowed, 136. 
hia taising armies—mode, 32; power, 28, 136. 
Regulations and orders of pronounced obligatory, 34, 66, 89-90. 
rm Reserves discharged at fifty years of age, 181. 
Revocation of exemptions, 22, 67, 85. 
1 Statutes relating to, 22, 28, 66, 67, 85, 186, 181-3-5-6, 199, 200, 205. 
is Substitution, exemptions for revoked, 67, 85. 
Surgeons’ certificates and reports, 22, 66, 136. 
Surrender of, though unknown, previous to the time of selling land 
5, and receiving pay for it in Confederate money, is no cause for re- 
scision, 227. 
Warrant not requisite to arrest for service in, 34. 

ir ARRAIGNMENT.—Arrest of judgment for omission to arraign sug- 
of gested, arguendo, as not allowable, 324. Estoppel to deny arraignment 
a suggested, arguendoa, as the result of certain acquiescence, 325. Formal 

defects in indictment to be urged before pleading to the charge, 108. 
Nol pros allowed, if no arraignment, though jury be sworn, 323. 
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ARREST.—Constitutional provision quoted and commented on, 32. War. 
rant not needed to arrest conscripts, 34. 

ARREST OF JUDGMENT.—Arraignment omitted suggested, arguendo, 
as insufficient cause, 324. Blank in indictment as to county for 
which Grand Jury were sworn is not cause, 107. Code, § 4517: For. 
mal defects not cause, 108. Death not proved to have occurred within 
the county, no cause after verdict for manslaughter, 81. 

ASSAULT.—A case of continuous assault, 84-5. Tippling house-keeper 
assaulted by a drunkard, may defend himself, 259. 

ASSESSOR of taxes of the Confederate States held exempt fiom service 
in the active militia, 72. 

ATTACHMENT.—Code, § 287: Justeces of the Inferior Court may issue, 
94. (Repealed by Act of 1866, 442;) $3194: Return to what Court, 
94. Contempt, attachment for—see contempt. 

ATTESTATION of affidavit, purporting to be sworn to in open Court, 
held not indispensable, 435. 

ATTORNEY AT LAW.—Absence from Court excused by war, etc., 388. 
Client not bound by unauthorized acts of, 244. 

Code, § 1989: Lien, 378. 

Continuance for absence of one not employed disallowed, 353; but 
for justifiable absence of one member of employed firm, held proper, 
388. 

Employment of sufficiently proven in this case, 328. 

Entertaining juror’s horse by the prevailing counsel, held cause for 
setting aside the verdict, 379. 

Fee not collectable by rule against client, 377. 

Indulgence granted by, held not binding on client, 244. 

Interest collectable from, 177. 

Lien of, not enforcable by rule, 377. 

Measure of damages in suit by on Sheriff’s bond, is the same as in a 
suit by client against the attorney for negligence, 177. 

Partnership for practice, nature and objects of stated, 388. 

Sheriff should be required by plaintiff’s attorney to pay over money 
collected, and the attorney, failing in this duty, becomes personally 
liable, and may discharge himself by paying off his client on de- 
mand, and then sue and recover on the sheriff’s bond, 173. 

AUDITA Querela superseded by motion, and affidavit of illegality a 
statutory substitute, 428. 

AUTHORITY.—Decisions of the Supreme Court are authority, 499. Del- 
egation of masters authority to furnish liquor to slaves questionable, 
531. Onus of proving authority is upon the party alleging it, Id. 

AWARD.—Code, § 2833: Mistake of law in, 564; § 4152: Accident, mis- 
take, fraud or other illegality in, Ib. Courts favor awards and treat 
them with great liberality, 560; but an award set aside by judgment 
ceases to be available, 393. 

BAIL.—Act of law excuses, 27, 207, 546. Code, $$ 4729-30: Bail by mas- 
ter for slave, 548. 
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Bail. Custody of principal, right to, 26. Master discharged by emanci- 
pation from bond to produce slave charged with crime, 546. Military 
service may be exacted from principal, 25, 206. 

BAILMENT.—Possession under, is that of bailor, and becomes wrongful 
after demand and refusal, 225. Possessory warrant by bailor against 
bailee, 222, 382. Sale, or only a bailment for sale, was made a ques- 
tion in this case, but not decided, 425-6. 

BARGAIN held to pass title, 234. 

BASTARDY of issue denied in this case, 407. 

BEARER of negotiable paper, presumed to be bona Jide, etc., 499; and 
notice to of failure of consideration, must be averred, 498. 

BEQUEST for use of slaves, held void, and not aided by subsequent 
emancipation, 459. Instance of executory bequest, 6. 

BIGAMY, held not committed in N. C. by marriage of wife after absence 
of husband, unheard of, for nineteen years and a half, 407. A person 
who could not himself commit the offence in the given case, may, nev- 
ertheless, be a principal in the second degree, 275. 

BILL IN EQUITY—Affidavits read to support injunction bills, 60, 129, 

135, 194, 286, 495. 

Certainty of averments in 557. 

Demurrer to, effect of judgment on, 47, 499. 

Dismissal without a hearing is not consequent upon swearing off the 
equity, 53; nor should a bill be dismissed, upon general demurrer, 
for want of proper parties; nor, under certain circumstances, for 
the want of clearness in complainant’s title, 576. 

Parties to include all persons interested, 438. 

BILL OF EXCEPTIONS—Code, § 4171: Supersedeas, 103. 

Copy of lost bill used by consent in Supreme Court, 121. 

BILL OF EXCHANGE.—Notice of dishonor not necessary, except upon 
Bank paper, 598. 

BLANK.—Arrest of judgment not allowed for immaterial blank in in- 

dictment, 107. 

BOOKS produced on notice, and read in part, how far evidence, 536. 

BOND.—Military service exacted from parties under bond for appearance, 

25, 206. 

Performance excused by act of law, 25, 207, 546. 

Sheriff's bond, action on, 173; evidence requisite to recover, 176; 
measure of damage, 177; sureties liable if sheriff is, Zd. 

Titles, bond for, deposited with third person, who procured a deed 
and then sold to an innocent purchaser, the latter protected, 443 ; 
reservation in bond of right to re-enter for non-payment of pur- 
chase money, is not a mortgage, 494; title does not pass by bond, 
Ib, 

Witness made competent by bond of indemnity, etc., 213. 

BOUNDARY acquiesced in for a long period is binding, though fixed by 
mistake, 290. 

BRIDGES.—Tax, by Act of 1799, for building, 370. 
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BURDEN OF PROOF.—Sce Onus. 

BURGLAR.—Homicide of, pronounced justifiable argue ndo, 21, 2. 

BURNING negro by a mob, a case of, 507. 

CANCELLATION OF DEED.—Failure in prompt payment of a de. 

preciating currency, urged, a ground for, 53, 282, 
Fraud urged as a ground for, 53, 443. 
Ignorance of fact urged as a ground for, 227 
Purchaser without notice, protected against, 443. 
Venue of bill for, is the county of defendant’s residence, 53, 
CAPITAL PUNISHMENT for horse stealing. Publication of Statute 
prescribing, 270. 
CARRIER.—Common. Code, § 2041; Mezns of limiting liability, 320. 
Consignor’s agreement to attend the freight and guard it against fire, 
315. 

Diligence, rule of stated as to carriers of passengers, 353-4. 

Negligence is a question for the Jury, 330; and liability for it cannot 
be avoided by special contract, 315. The negligence is gross if the 
freight be left in a car upon a side track in danger of sparks from 
passing engines, Jd. 

Notice referred to in Act of 1863, (now expired) is public notice, J). 

Onus probandi, as to excuse for loss, rests upon the carrier, 0. 

Option to abandon the contract on consignor’s failure to comply, or te 
carry without such compliance, Id. 

Receipt given by, is not conclusive, but may be supplemented by 
parol, Jd. 

War and its incidents urged by R. R. Co., as excuse for unsafe condi- 
tion of their track, 331-3. Remarks of the Court thereon, 335-6. 

CASES cited from Georgia Reports. 

Alford vs. Irwin, 34 Ga. 25, 207; Andrews vs. Strong, Mareh Term, 
1864, 201. 

B. Banks vs. Darden, 18 Ga. 541, 539-40; Barber vs. Irwin, 34 Ga. 27, 
140, 150, 206, 549; Bass vs. Ware, 34 Ga. 886, 369; Beard vs. Sim- 
mons, 9 Ga. 4, 114; Berry vs. Cooper, 28 Ga. 543, 321-2; vs. The 
State, 10 Ga. 511, 114; Black vs. Black, 15 Ga. 445, 159; 27 Ga. 4, 
502; Booth vs. Williams, 2 Ael. 252, 251; vs. Terrell, 16 Ga. 20, 156-8 
Bowman ys. Long, 23 Ga. 242, 9. 

C. Carker vs. Mathews, 25 Ga. 571, 253; Carlisle vs. Tidwell, 16 Ga. 33, 
114; Chapman vs. Woodruff, 34 Ga. 91, 583 ; Choice vs. The State, 31 
Ga. 424, 354; Coffee vs. Newsome, 8 Ga. 444, 66; Cogburn vs. Ogleby, 

- 18 Ga. 58,9; Conner vs. The State, 25 Ga. 515, 108; Cook vs. The 
State, 11 Ga. 53, 204; Coweta Falls M. Co. vs. Rogers, 19 Ga. 417, 
542; Crabtree vs. Green, 8 Ga. 19, 564; Crow vs. Morris, 15 Ga. 303, 
224. 

D. Daley & F. vs. Harris, March Term, 1864, 40, 72, 88; Darden vs. 
Wyatt, 15 Ga. 414, 258; Davis vs. Anderson, 1 Ke’. od ‘281 - Dobbs 
vs. The Justices, 17 Ga. 632, 177. 

E. Erwin vs. Moore, 15 Ga. 365 and 371, 252. 
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Fears vs. Brooks, 12 Ga. 197, 305; Franklin B. Co. vs. Wood, 
14 Ga. 80, 274. 

Gilmore vs. Johnson, 14 Ga. 683, 159; Girardy vs. Dougherty, 18 Ga. 
962, 252; Gordon vs. Green, 10 Ga. 541, 582; Gray vs. Gray, 20 Ga. 
804, 504. 

Hall vs. The State, 3 Kel. 22, 457-8; Hand vs. Armstrong, 34 Ga. 232, 
369, 387; Hartridge vs. Wesson, 4 Ga. 101, 558; Henderson vs. Alex- 
ander, 2 Kel. 81,251; Holland vs. Chaffin & L., 22 Ga. 343, 249; Hook 
vs. Stovall, 30 Ga. 420, 237; Howard vs. The Central R. Road, 3 K:’. 
380, 251. 
Jeffers vs. Fair, Nou'r Term, 1862, 28, 76; Jones vs. The State, 29 Gu. 
594, 354; Jordan vs. Faircloth, 27 Ga. 372, 52. 

Keener vs. The State, 18 Ga. 230, 407; Kirkpatrick vs. Davidson, 2 
Kel. 301, 156. 

Lawson vs. Cunningham, 21 Ga. 454, 581; Leonard vs. Boynton, 11 
Ga. 112, 235; Levy vs. Shockley, 29 Ga. 710, 309; Levining vs. The 
State, 18 Ga. 518, 118; Lindsey vs. Lindsey, 14 Ga. 657, 258; Living- 
ston vs. Livingston, 24 Ga. 379, 98; Logan vs. Bond, 13 Ga. 198, 367. 
Maxwell vs. Harrison, 8 Ga. 61,156 ; Mayor of Macon vs. Shaw, 16 Gu. 
172,97; Mayor and Council vs. Omburg, 28 Ga. 46, 328; McGehee 
vs. Jon's, 10 Ga. 132, 557; McGinnis vs. The Justices, 30 Ga. 55, 502: 
Mealing vs. Pace, 14 Ga. 596, 274; Merchant’s Bank vs. Rawls, 7 Ga. 
199, 575; Meredith vs. Knott & H., 34 Ga. 222, 385; Mobiey vs. Mob- 
ley, 9 Ga. 247, 172; Moncrief vs. Hurtel, January Term, 1863, 110; 
Monroe ys. The State, 5 Ga. 85, 114. 

Newman vs. The State, 26 Ga. 633, 345-6; Nisbet vs. Lawson, 1 Ke’. 
281, 177. 

Ponder vs. Cox, 26 Ga. 485, 238. 

Ragland vs. The Justices, 10 Ga. 71, 251; Reinhart vs. The State, 2% 
Ga. 525, 5383; Riley vs. Griffin, 16 Ga. 141, 296-7; Roberts vs. The 
State, 3 Hel. 322,114; Robinson vs. King, 6 Ga. 539, 474; Rogers vs. 
Evans, 8 Ga. 148, 172; Russell vs. Arnold, 25 Ga. 625, 253. 
Sanford vs. Thompson, 18 Ga. 554, 515-16-20; Scudder vs. Wood- 
bridge, 1 Kel. 195, 424 ; Shields vs. Young, 15 Ga. 349, 424; Smith vs. 
Bryan, 34 Ga. 65, 290; Sullivan vs. Rome R. R. Co. 28 Ga. 29, 502, 
558 ; Sweeney vs. The State, 16 Ga. 467, 533. 

Terrell vs. The State, 9 Ga. 58,108; Thompson vs. The Central Bank, 
9 Ga. 417, 176 ; Towns vs. Springer, 9 Ga. 180, 172, 256; Truluck vs. 
Peeples, 3 Kel. 446, 454. 

Vickery vs. Benson, 26 Ga. 582, 572. 

Walker vs. Hunter, 17 Ga. 364, 381; vs. Spullock, 23 Ga. 436, 424; 
Water Lot Co. vs. Leonard, 30 Ga. 561, 542; Wiley vs Collins, 9 Ga. 
223, 432; Williams vs. Cowart, 27 Ga. 187, 173; Wingard vs. The 
State, 13 Ga. 896, 204; Wise vs. The State, 24 Ga. 38, 108; Wootten 
vs. Nall, 18 Ga. 609, 540; Wright vs. Griffith, 18 Ga. 176, 257; Wynn 
vs Cox, 5 Ga. 376, 367. 

Yarborough vs. West, 10 Ga, 471, 156. 
2 
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CASES respecting titles to land, what are, 62; county in which to be 
tried, 7d. 
CASTLE.—Is a tippling house the owner's castle ? 259. 
CERTAINTY.—Affidavit as to newly discovered evidence, held suff- 
ciently certain, 570. 
Estate or interest, certainty of, requisite to injunction, 46. 
Evidence of damage, certainty of, 541. 
“ Other grain,” held sufficiently certain in penal statute, 457. 
Pleadings in equity, requisite certainty, 557. 
Tender, with what certainty to be pleaded, 555. 
Void for uncertainty—reports of conscript board so pronounced, 186, 
CERTIFICATES of military disability—board of surgeons only can grant, 
66; vacated by Act of Congress, 22. 
CERTIORARI.—Code, § 3958: From Inferior Court and Court of Ordi- 
nary, 91, 584; § 3960: From Inferior judicatories, ete., 91, 583: 
§ 3967: Notice, 120. 
Dismissed, even after argument, for failure to give notice, Jd. 
Habeas Corpus Court—certiorari from, how brought, 91, 583. 
Judgments subject to, 97. 
CHAMBERS.—Certiorari from Justices of the Inferior Court acting at, 
how brought, 91, 583. 
Code, § 243, {4 4: Powers of Judge at, 165. § 271: Appointment of 
recetver at, Tb. 
Contempt proceeded for at, without limitation as to term of impris- 
onment, 162. 
Order for restoring possession after bill dismissed, refused at, 306. 
Receiver appointed at, and delivery to him coerced by attachment, 
162. 
CHANCERY.—See Equity. 
CHARACTER of Witness.—New trial to impeach, refused, 110. 
CHARGE of Court.—Confessions, charge on, 262. 
Consequences of erroneous charge remedied by special instructions 
from the Supreme Court, without new trial, 459. 
“ Defendant is guilty, and you ought to find him so,” is error though 
stated conditionally, 263. 
Evidence not warranting a charge, the charge should not be given, 
330. 
Motion for new trial, requisite to draw in question, in the Supreme 
Court, conformity of the verdict to the charge, 339. 
New trial granted because charge not full, 406-7; but refused not- 
withstanding certain errors in the charge, 263, 348. 
Singling out a fact or two from several, and charging the Jury that 
if satisfied of these, they should find so and so, is improper, 338. 
CHATTELS.—Estate in, may commence in futuro, 158. 
CHILDREN of second marriage, held legitimate in this case, 408. 
CIRCUMSTANTIAL evidence is sufficient only when every reasonable 
hypothesis, except that of guilt, is excluded, 342. 
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CITED cases from Georgia Reports—see cases e’ted. 

CITIZENS of other States.—Right to sue in Georgia, asserted arguendo, 
515-16. 

CITY-Streets graded, and railroad and plankroad made therein, without 
liability for consequential damage, 326. 

CIVIL Case.—Habeas corpus to assert exemption from military service, is 
a civil case, 104. Civil cases are tried in county of defendant’s res- 
idence, 510. 

CIVIL Officers.—Details from the army to act as such, considered, 75. 
Exemption of, from military service, considered, 72-6, 200. 

CIVIL Service.—Collection of taxes is civil service, 75. Military service, 
distinguished from, 39, 75. Transfer to, from the military, 75, 200. 

CODE of Georgia.—Declaratory nature of most of its provisions, 249. 
epaageiey or cited. 

2: Rights determined by existing laws, 387. 
: Publication of statutes, 270. 
: Laws prescribe for the future, 387. 

: 00, 3: Power of Courts to compel obedience to orders, ete., 166. 
“4: Power of Courts over officers and persons connected with proceed- 
ings, 218, 378. 

§ 210: Revision and reversal of decisions of Supreme Court, 502. 

§ 242, 7 5: Punishment of contempts, 162. 

S$ 243, 4] bb Power of Judge at Chambers, 165. 

: General grant of power to Judge, 166. 

Pi ean to appoint receiver in vacation, 165. 

$281: Justices of the Inferior Court—n umber necessary to hold the 

Court, 94. 

285: Powers of the Inferior Court as a Court of law, 93. 

3 286: Powers of the Inferior Court as a county corporation, 93. 

$ 287: Powers of the Justices of the Inferior Court, 98-4-6, 442. 

467 to 499: Duties of Inferior Court—powers over taxation, 375. 

3 684: Venue of actions against railroads, 545. 

889-90 : W. & A. Railroad, 424. 

§$ 898: Venue of actions against W. & A. Railroad, 544-5. 

$ 1600: Negroes prima fucie slaves, 532. 

§ 1757: Venue of guardian’s appointment, 257. 

§ 1790-1-2: Settlement with guardian before the Ordinary, 398. 

3 1956-7 : Mortgages, 281. 

988: Vendor's lien, 386. 

989: Attorney's lien, 378. 

§ 2041 : Means of limiting common. carrier's liability, 320. 

3 2067: Abatement of hire on death of slave, 509. 

§ 2185: Afidavit by agent, 270. 

§ 2493: Administrator allowed time to learn condition of estate, 398. 

§ 2507: Administrator exempt from suit twelve months, 398. 

§ 2542: Distribution of estate in kind, Ib. 
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2556-7 : Settlement with administrator before the Ordinary, Ib. 
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Code.—§ 2592 : Ignorance—recision, 231. 


: 2718: Court construes contracts, 234. 

2719: Intention, the cardinal rule of construction, Ib. 

$ 2721, | 3: Construction of contracts, 281. 

: 2833: Mistake of law in award, 564. 

2875-6: New promises, 249. 

3162: Inferior Court to be held twice in each year, 95. 

S 3168 : : Adjournment of Inferior Court on failure of Justices to attend, Ih, 
$ 3169: Adjournment of Inferior Court in term time, Ib. 

S 81914: Court to which attachment is returned, 94. 

$ 3317: Venue of actions against railroads, 545. 

3; 3410: Pleadings amendable at any stage, 437. 

$; 3430: Afidavit of illegality amendable, 270. 

3 3486: Publication of verdict, 575. 

§ 3591: Affidavit of illegality allowed, 269. 

3 3596: Affidavit of illegality by attorney in fact, etc., 270. 

$ 3640: New trial on newly discovered evidence, 4, 565. 

$ 3643: Time of moving for new trial, 568. 

3678 : Evidence of accomplice, 506. 

3779: Witness competent though under an honorary obligation, etc., 218. 
3785: Witness made.competent by deposit of money, etc., 217. 

3853 : Remedies against sheriff, 313-14. 

3914: Habeas corpus—time of return, 96. 

3921: Habe 1s corpus—heard by a majority of the Justices, 94. 
3925 : Habeas corpus—Diseretion as to custody of infants, 258 

3958: Certiorari from the Inferior Court or Court of Ordinary, 
91, 584. 

$ 3960: Certiorari from Inferior Judieatories, ete., 91, 588. 

$ 3967: Notice of certiorari, 120. 

$ 3983: Tenant holding over, 339. 

$ 4152: Mistake, fraud, accident or other legality in arard, 564. 

$ 4171: Supersedeas by bill of exceptions, 103. 

$3 4270: Seduction, 5. 

3 4400: Riot, 20. 

3 4491: Furnishing spirituous liquors to slaves, 582. 

$4517: Arrest of judgment. Formal defects in indictment, 108. 

$ 4525: Issue on indictment, 324. 

§ 4526: Demurrer to indictment, 108. 

§ 4535: Nol pros, 325. 

§ 4557: Indictment for certain homicides—where found and tried, 81. 
4558 : Indictment for certain homicides—awhere found and tried, 82. 
4574: Severing on trial, 10. 

$ 4593: Contempts, 166. 

$ 4729-80: Bond by owner for appearance of slave, 548. 
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COLLATERAL Security.—Title acquired as, passes to bonw Jide pur- 


chaser, 448. Diligence to collect, not incumbent on creditor in this 
case, 239. Indulgence on, not prejudicial in this case, 73. 
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COLLECTOR of taxes, held exempt from ‘active militia, 72; and exemp- 

tion from the army discussed, 75. 

COMITY.—Defined as “ reciprocity,” 518; but lex loci not enforced by, if 

contrary to policy, etc., 407, 519. 

COMMON Carrier.—See carrier, 

COMMON law presumed to prevail in North Carolina, 408. 

CONCLUSION.—Tender alleged without setting out the facts, is a con- 
clusion of the pleader, 557. Whether certain evidence be fact or con- 
clusion, not decided, 304. ' 

CONDITION.—Bequest upon condition precedent in this case, 6; and 
lease and hire upon condition subsequent in this case, 124. Tender 

on condition is not sufficient, 556. 

CONFEDERATE Money.—Barber’s table of value, 487. 

Contract for payment in, and bill brought for rescission, 64-5, 227, 282. 

Credited on note, held a valid payment, 355. 

Ordinance of 1865 applied to collections by sheriff, 403. The jury 
held to have a wide discretion under the ordinance, and not to be 
restricted to specie value, 485, 556. 

Paid into Court as money on waiver of objections, 215-16. 

) Presumption of payment in, not raised by credit being dated in 1863, 
395. 
Sale for, and the property reclaimed by vendor, 64-5, 222, 227, 282, 
340. 

Sheriff collected in 1862, and knowing of no one in. his county to pay 
over to, kept it till ruled in 1866—rule discharged, 346. Another 
sheriff collected in 1863, and put in asafe, the owner of which 
was thereafter absent most of that and the following year—held 
liable only for value at time of collection, 403. 

Tender of its value in specie, not necessarily sufficient, 556. 

CONFEDERATE States.—Army of—see that Title. 

Constitution of, 28, 32, 67, 77, 88, 136, 366. 

{ District Court of, succeeded to that of the U. 8., as to pending cases, 
| 355. 

Government of, in harmony with State Government, 76. 

Officers of, exempt from militia, 72. 

Statutes of, construed, 22, 28, 67, 85, 136, 181-8-5-6, 199, 200, 205, 367. 
Supremacy of, 72. 

CONFESSIONS.—Charge of the Court upon, should deal with hope as 

well as with fear, 262. 

CONFLICT of Laws.—Doctrines of that are fully recognized, 519. State 

statutes, held subordinate to those of the C. §., 72. 

CONFLICTING duties not to be exacted, 76, 106-7. 
CONSCRIPTION.—See Army. 
Constitutionality of, affirmed, 28, 136. Exemption from, considered, 
22, 28, 66, 67, 75-6, 85, 99, 105, 136, 181, 205. Statutes relating to, 
construed, 22, 28, 66, 67, 85, 186, 181-3-5-6, 205. 
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CONSENT.—Copy of lost bill of exceptions substituted by consent, jp 
Supreme Court, 121. 
Distribution by consent upheld, and contract enforced in equity, 152. 
Infant under military age, not bound by his consent to serve, 109, 
Judgment modified by consent in Supreme Court, 118. 
Writ of error dispensed with by consent, 378. 


CONSIDERATION.—Failure of, as to note given for slave, is not a cop. 


sequence of emancipation, 232, 863-9, 386. Notes given for the hire 

of slaves, enforced in these cases, 498, 506. Notice of failure must be 

averred in plea to action by bearer of negotiable paper, 498. 
CONSTABLE.—Soldier elected as such, is not thereby discharged, 200, 
CONSTITUTIONALITY of statutes, not to be questioned unless un. 

avoidable, 309. 
CONSTITUTION of the Confederate States—Abuse of the powers 

granted by—guards against, 38, 140. 

Conscription declared constitutional, 28, 136. 

Impairing contracts, 67, 85. 

Jurisdiction of District Courts, 366. 

Military power granted, 28, 136. 

Militia, calling forth, 31. 

Ordinance of Georgia adopting, 366. 

Supremacy of, and of statutes passed under, 77. 

Warrants for arrest, 32. 

CONSTITUTION of Georgia.—Abolition of slavery by, is no aid to prior 
will void for attempting manumission, 459. 

Civil cases, tried in county of defendant’s residence, 510. 

Contempts—the provision touching does not extend to remedial pro- 
ceedings, but only to those strictly punitive, 166. 

Delegation of legislative power, considered, 271. 

Equity causes, tried in the county of defendant's residence, 53, 523. 

Fraud on, not allowed to change jurisdiction, 523. 

Homicide—venue of trial for, 81. 

Inferior judicatories—what are, 98. 

Special terms of the Superior Courts appointed by the Judges, held 
constitutional, 271. 

Titles to land are tried in the couniy where it lies, 62,510. What 
cases respect titles, 7d. 

CONSTRUCTION.—Particular instruments, etc., construed—see Code, 
Constitution, Contract, Conveyance, Deed, Ordinances, Parol Contract, 
Statutes, Warranty, Will, Words. 

Bill in equity retained where construction of the deed set up was 
doubtful, 576. 

Code, § 2718: Court construes contracts, 234; § 2719: Intent the cardi- 
nal rule, 284; § 2721, | 3: Preferred construction—parts all taken, 281. 

Intent prevails, even in penal statutes, and is to be collected from the 
words, 458; in Equity, especially, it prevails irrespective of words, 
581; it is the cardinal rule of construction, 234, 401. 
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Construction.—Legislative construction followed, 249-50, 455. 
Lex loci governs construction ordinarily, 407. 
Liberal construction adopted or suggested, 251, 405. 
Parts all taken together, 40, 281, 581. 
Punctuation—instance of materiality, 281. 
Reason and spirit of statutes, considered, 251. 
CONTEMPT.—Attachment ordered at Chambers, 162. 
Code, § 242, 5: Limitation of Punishment, Ib. 
$ 4593: Limitation as to punishable acts, 166. 
Constitution does not refer to remedial proceeding, but to such only 
as is strictly punitive, Zo. 
Imprisonment not limited, as a remedial measure, 162. 

CONTINGENT Estate.—Instance of, 6. 

CONTINUANCE.—Absence of counsel not employed, where prisoner is 
ably represented by others, is not cause for, 353. Where the coun- 
sel employed are a firm, the absence of that member alone should 
be regarded, on a motion for continuance, who brought the suit and 
has heretofore attended the Court, 388. 

Admission or offer to admit the testimony of absent witness, obviates 
a continuance, 353. 

Newly discovered evidenee after informal return of verdict, held in- 
sufficient as a ground for, 572. 

Surprise, pending trial, should be followed by a motion for, 275. 

War and its operations a ground for, 388. 

CONTRACT.—Ahandonment of, 315. 

Code, § 2718-19: Construction, 234. 
§ 2721, 3: Construction, 281. 
Confederate money, contract for p»yment in, 64-5, 227, 282. 
Construction is for the Court, 234; and isto be upon the whole in- 
strument, 281, 581; and according to intent of the parties, 234, 581 ; 
and is governed, generally, by the lex loci, 407. 
Damages for breach, whether extending to profits, 536. 
Distribution by contract, upheld in equity, 152. 
Executed in this case, 235. 
Exemption from military service, held not to result from certain con- 
tracts, 25, 28, 67, 85-6, 206. 

Impairing alleged contracts of exemption from the army, 67, 85. 

Infant’s contract to serve in the army before liable by law, is not 
binding, 109. 

Ordinance for settling contracts made during the late war, 403-5, 485, 
556. 

Paro] contract enforced in equity, 152; parol adding to or varying 
written contract, 315, 355. 

Performance excused by act of law, 27, 207, 546. Time of, not fixed 
beyond a year in this case, 152. Statute of frauds avoided by per- 
formance, J6. 
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Contract.—Rescission in equity, for fraud, &c., 53; for ignorance, 227 ; for 
failure to pay currency when due, 538, 282. 
Special, 315. 
Time, of the essence in this case, 64-5, see 289. 

CONVERSATIONS.—Value, as evidence, when forgotton in part, or re. 
ported in substance only, 459. 

CONVEYANCES Construed.—Contingent estate or vested, 6. 
Disposition, power of, considered, 42. 

Executory bequest, instance of, 6. 

Fee or for life only, 42. 

Legacy, whether general or specific, 599. 

Manumission, whether designed by this will, 459. 

Mortgage, created in this case, 279; but not in this, 494; nor in this, 
according to the Common Law, 369. 

Parol contract making distribution, construed, 152. 

Remainder not created in these cases, 42, 152. 

Reservation to grantor, construed, 46, 369, 494. 

Warranty of “ slaves for life,” construed, 232, 363-9, 386. 

Wife—separate estate in, created, 42, 298; the like preserved, 580-1, 

COPARTNER.—Received as a wi'ness for the partnership, after release, 
bond of indemnity, and deposit of maney in Court, 213. 

COPY.—Bill of exceptions lost and copy substituted by consent, 121, De. 
visee is not concluded by copy established in a proceeding against the 
heirs only, 167. E-tablished copy is not conclusive on one not a party 
to, nor notified of the proceeding, Jd. 

CORPORATION.—Books of, produced on notice and read in part, how 
far evidence, 536. City held not liable for damages resulting from 
certain works and improvements, 326. Declarations of employees, 
caution as to, 330. 

COSTS of prosecution added by legislation subsequent to the offence, said 
not to be collectable, 204. 

COUNSEL.—See Attorney. 

COUNTY.—Blank in indictment as to county for which Grand Jury were 

sworn, is not cause for arresting the judgment, 107. 

Equity causes to be brought in county of defendant’s residence, 53, 
§23. 

Guardian to be appointed in county of ward’s residence, 257. 

Homicide to be prosecuted in what county, 81-2. 

Titles to land tried in the county where it lies, 62, see 510. 

Trespass quare clansum freg:t to be brought in county of defendant's 
residence, 509. 

Western & Atlantic Railroad to be sued in what county, 543. 

COUNTY Tax.—Code, § 468 to 499, referred to, 375. Statutes prior to 
the Code examined, 370. 

CUOURT.—See Inferior ; Superior ; Supreme ; District Court. 

Code, § 200, | 3: Power to compel obedience, 166 ; “ 4: Power over 
Officers, &c., 218, 378. 
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Court.—Deposit of money in, to make witness competent, 213. 

General words in statutes touching—effect, 98. 

Inferior, Judicatory—what is, Id. 

Justices distinguished from the Court proper, 98. 

“ Open Court” construed, 437. 

Payments into are impounded by the law, 218. 

Special Courts for trial of habeas corpus, 91. 

COURTHOUSE.—Tax to enclose held legal, 370. 

COVENANT.—Construed according to intent of the parties, 235. War- 
ranty of slaves for life not broken by emancipation, 232, 386. 

CREDIT.—Confederate money credited on note, held a valid payment, 
355; but that such money was paid is not to be inferred from credit 
being dated in 1863, 7d. Limitation period not extended by credit 
for partial payment, 245. 

CREDIT of Witness.—Feeling of testator towards witness admitted to 
weaken credit, 459. Jury to estimate credit, 110, 502. New trial to 
impeach by newly discovered evidence, refused, 110. 

CREDITOR’ authority and diligence as to collateral securities, 239. 

CRIMINAL CASE.—Habeas corpus to assert exemption from military 
service is not, 104. 

CRIMINAL LAW.—Accomplice, conviction on evidence of, 502. 

Alibi explained and vindicated, 114-15. New trial to establish by 
newly discovered evidence, not favored, 110. 

Arraignment and plea requisite to issue, until which, nol pros allowed 
even if jury sworn, 324. Estoppel to urge the want of arraignment, 
suggested as the result of certain acquiescence, 325. 

Arrest of judgment for immaterial blank, refused, 107; arrest of 
judgment for failure to prove the place of death, refused, 81; and 
omission to arraign the prisoner said to be insufficient, 324. 

Assault, held continuous in this case, 84-5. 

Authority to furnish negro with forbidden liquors must be proved by 
the accused, 531. 

Bail excused by act of law, 25, 207, 546. 

Bigamy committed by aiding and abetting another to commit it, 275. 

Castle and tippling house, whether the same or equal in law, 259. 

Certainty—“ other grain” held sufficiently certain in penal statute, 
457. 

Charge of the Court should be full, 406-7 ; should embrace every ma- 
terial point, 262 ; should not state, even conditionally, that “ defend- 
ant is guilty and you ought to find him so,” 263; but an error in 
the charge is not always cause for a new trial, Id., 348. 

Circumstantial evidence, to be sufficient, must exclude every reasona- 
ble hypothesis except that of guilt, 342. 

Code of Georgia, construed or cited— 

§ 4: Publication of Statutes, 270. 

§ 3678: Hoidence of accomplice, 506. 

§ 4171: Supersedeas by bill of exceptions, 103. 
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Criminal Law.—§ 4270: Seduction, 5. 


§ 4400: Riot, 20. 

§ 4491: Furnishing spirituous liquors to slaves, 5382. 

§ 4517: Arrest of Judgment—formal defects in indictment, 108. 

§ 4525: Issue, 324. 

§ 4526: Demurrer to indictment, 108. 

§ 4535: Nol pros, 325. 

§ 4557-8: Indictment for certain homicides, found and tried in what 
county, 81-2. 

§ 4574: Severing on trial, 10. 

§ 4729-30: Bond by owner for appearance of slave, 548. 

Confessions to be charged on with reference to hope as well as to 
fear, 262. 

Construction not to be too strict but to follow intention, 458; and in 
this case a prior legislative construction was followed, 455. 

Continuance for the absence of an Attorney not employed, refused, 
353; and so for the absence of a witness, where the State offered to 
admit all he could testify to, 7d. If defendant be surprised by cer- 
tain evide ce and can disprove it by absent witnesses, he should 
move to continue, 275. 

Costs, increased after oftence, said not to be collectable, 204. 

County in which to prosecute homicide, 78, 81. 

Death—place of, not generally material on trials for homicide, 78. 

Declarations of the accused admitted in this case, 208. 

Defence of habitation, 21-2; defence of person, 84-5, 259. 

Discretion as to punishment—control of, refused in this case, 5. As 
to severing on trial, is lodged with the Judge, 10. 

Distilling not necessarily made out by proof of sending meal and re- 
ceiving whisky, 405. The distilling of millet, or suagar-cane seed, 
was penal by Act of 1862, 455. 

Druggist convicted of retailing whisky without license, 533. 

Drunken customer of a tippling-house is not at liberty to assault the 
keeper, 259. 

Drunkenness urged in mitigation of homicide, 348. 

Evidence—admissibility, 5,208. Latitude as to time of offence, 117, 
202. Sufficiency, 10, 84-5, 110, 210, 263, 342, 348, 502. 

Exception to indictment—time and mode of taking, 108. 

Exchange of meal for whisky is no violation of statute, 405. 

Freedom of negro to be proved by the party alleging it, 531. 

Gambling tried and punished by the laws in force when the offence 
was committed, 203. 


Grand Jury presumed to be legally constituted, 270. 

Habeas corpus, not a criminal case, 104. 

Homicide—venue of prosecution for, 78, 81. 

Horse-stealing not proved on defendant in this case, 342; and change 
of penalty did not take effect until after publication of statute, 270. 
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Criminal Law.—Indictment—effect of blank in, 107. Demurrer to requisite, 
when, 108. Is submitted to jury when, 325. Ignorance of con- 
tents, inexcusable, 110. 

Irregularity said to be binding, if acquiesced in, 825. 

Issue not made up nor jeopardy of prisoner begun before arraign- 
ment and plea, and nol pros may be entered though the jury sworn, 
323. 

hat Jurisdiction—in what county, 78, 81. 

Juror not disqualified by prejudice against the crime, 262. Some ju- 
rors’ horses entertained by the State’s counsel, and new trial granted, 
379. 

Jury sworn prematurely, 323; and indictment could not be legally 








3 to 
submitted, 325. 
lin Justifiable homicide, 20-1, 84-5. 
Justification of party proved to have furnished forbidden spirits to 
ed negro, is to be shown by such party, 531. 
‘to Larceny from the house—sufficiency of the evidence, 110. Simple 
a larceny—mistake, intent, declarations of accused, 208; sufficiency 
ald of the evidence, 210, 268, 842, 502. 
Manslaughter proved in this case, 78. 
Military service due from accused, 25, 206. 
Murder—indictment for, and conviction of manslaughter, 78; proved 
in this case, 348. 
Newly discovered evidence—diligence, 110. Materiality, 78, 83, 110. 
Showing as to residence of witness, 1. 
me New trial refused though some error in the charge of the Court, 263, 
' 348. ' 
bs Nol pros allowable after jury sworn and indictment read, if no issue 
od formed, 323. 
Offence created by general words, 457-8. 
Onus probandi, 531. 
' Presumption as to the regularity of proceedings, 270. 
1e a . : rT 
| Principal in second degree may be one incapable of committing the 
offence in the first degree, 275. 
> Punishment not excessive in this case, 5. Increase after offence, not 
7, permitted, 204. Regulated by prior law until later law takes ef- 


fect, 270. 
Retailing liquors by druggist without ‘retailer’s license, is penal, 533. 
Retroaction of laws—not permitted as to penalty or costs, 204. 
Riot by soldiers—sufficiency of the evidence, 10. 
” Seduction—evidence and punishment, 5. 
Self-defence, 84-5, 259. 
Severing on trial is discretionary with the Judge, 10. 
Special Terms of the Superior Court, held constitutional, 271. 
Spirituous liquors furnished to slave, 531; retailed unlawfully by 
re druggist, 533. 
). Statutes to be published, 270. 
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Criminal Law.—Submission of case to jury, what is, 325. 

Supersedeas by bill of exceptions, 103. 

Technical objections discouraged, 324. 

Time of offence—latitude of evidence as to, 117, 202. 
Verue of prosecutions, 81. 

Words, general, in penal statutes, 457-8. 

CUMULATIVE evidence defined, 571. 

CURRENCY.—See Confederate money. 

CUSTODY.—Bail’s right to, 26. Infant, father’s executors have no right 
to, 253; discretion of Judge on habeas corpus, Ib. Soldier, pending | 
bill ef exceptions on habeas corpus, 101, 105. 

DAMAGES.—Certainty in the evidence as to, 541. City not liable for 
certain consequential damages, 326. Measure of considered, 177, 
536. Profits, whether allowable, 541-2-3. 

DATE.—Credit dated in 1863, held not to be evidence that the payment 
was in Confederate money, 355. Evidence of time of offence—lati- 
tude in, 117, 202. Ignorance of date laid in indictment, is inexcusa- 
ble, 110. 

DEATH.—Jurisdiction over homicide, not ordinarily dependent on place 
of death, 78. Presumption of death, from absence, rebutted, 569-70. 

DECLARATIONS.—Agent’s, unless within the scope of his agency, do 

not affect the principal, 330. 

Animus furandi—declarations of accused admitted to rebut, 208. 

Devisee affected by the declarations of testator, 167, 458. 

Employés of railroads and other corporations—caution as to theirs, 
330. 

Intent to give land shown by declarations, 171-2. 

Mistake—declarations admitted as tending to prove, 208. 

Value as evidence when repeated in substance only, or after partially 
forgotten, 459. 

Will tainted with illegal trust by antecedent and subsequent declara- 
tions of testator, 458. 

Witness not to be impeached by declarations out of Court, unless first 
properly interrogated, 549. 

DECLARATORY Statute defined, 424. 

DEED.—Cancellation in equity, 53, 227, 282, 443. 

Copy established on notice to heirs, is not conclusive on devisee, 167. 
Declarations of donor admitted for donee after deed lost, 0. 
Purchaser without notice under fraudulent deed, protected, 443. 
Venue to cancel in equity, 53. 

DEFENCE.—Alibi explained and vindicated, 114-15. Homicide in de- 
fence of habitation, 21-2; in defence of person, 84-5. Prior judg- 
ment on same matter of defence, held conclusive, 47, 355, 393, 499. 
Tippling-house keeper may defend himself, 259. 

DEFENDANT.—Co-defendant cannot make affidavit of illegality in his 
owa name; and substitution of the proper defendant, disallowed, 268. 
Witness for defence, after release, bond of indemnity, and deposit of 
money in Court by co-defendant, 213. 
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DELEGATION of Power.—Experts may not delegate to non-experts, 
151. Owner of slave, whether he may delegate authority to furnish 
spirituous liquors, 531. Remarks on the delegation of legislative 
power, 271. 

DELIVERY.—Attachment at chambers to compel delivery to receiver, 
162. Possessory warrant by purchaser on refusal to deliver, 222. 

DEMAND.—Sheriff should pay over without, 176.” 

DEMURRER.—Code, § 4526: Demurrer to indictment, 108. Dismissing 
of bill, (on general demurrer), for want of proper parties, denied, 
576; also, for want of equity, the construction jof a deed being doubt- 
ful, and there being special collateral facts, Jd. Judgment on, is con- 
clusive, 47, 499. Jurisdiction—demurrer to, sustained, 53. 

DEPOSIT of money in Court.—Confederate money deposited, on waiver 
of objections, 215-16. Impounded by the law without order of Court, 
218. Party made competent as a witness by deposit, etc., 213. 

DESCENT.—Children of second marriage held competent to take by, in 
this case, 408. 

DETAILS.—Agricultural details from the army are subject as militia, 28, 
150, 205. Soldiers detailed to civil oftice—subsequent status, 75. 

DEVISEE.—Copy of lost deed established by proceedings against the 
heirs, is not conclusive on, 167. Declarations of testator may affect, 
Tb., 458. 

DILIGENCE.—Carriers of passengers, rule of diligence as to, stated, 333-4. 
Collateral securities, diligence as to by creditor, 239. Indictment, dil- 
igence to know contents of, 110. Newly discovered evidence, dili- 
gence before trial, Zd., 570. 

DIRECTORY Statute.—Instance of, 348. 

DISABILITY for Military Service.—Certificates of, board requisite to 
grant, 66; vacated by act of Congress, 22. Light duty exacted of 
conscripts able for it, 136. 

DISCHARGE from the Confederate Army.—Infant volunteer discharged 
on habeas corpus, 109. Reserve over age, discharged on habeas cor- 
pus, 181. Soldier appointed to civil office—whether thereby dis- 
charged, 75, 200. 

DISCOVERY.—Trustee made to discover and account in Equity, 488. 

DISCRETION.—Application of payment, when debtor is silent, is sub- 

ject to creditor’s discretion, 558. 

Control of, declined by Supreme Court, unless abused, 125, 253, 282, 
375. 

Expert must himself exercise it, and not delegate to a non-expert, 151. 

Infant’s custody on habeas corpus, is subject to, 253. 

Injunction—grant and dissolution are subject to, 53, 125, 282. 

Judge invested with by general words, 18-19. 

Jury’s discretion, by Ordinance of 1865, in adjusting war contracts, 
485, 556. 

“May” is a word of, 20. 

Punishment within, 5. 
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Diseretion.—Severing on trial is subject to, 10. 

Supreme Court exercised its discretion in correcting the verdict with. 
out ordering a new trial in this case, 459. 

DISMISSAL.—Bill not to be dismissed because equity sworn off, 53; nor. 
on general demurrer, for want of proper parties, 576; nor, under 
certain circumstances, for want of clearness in complainant's title. 
Tb. 

Certiorari dismissed for failure to give notice, 120. 

Levy may be dismissed on motion, without affidavit of illegality, 427, 

Possession acquired under bill, and then the latter dismissed and pos. 
session retained, 306. 

Re-instatement ordered after improper dismissal, 388. 

DISPOSITION.—Power of, not limited as to objects by this deed, 46; 
and its influence on the quantity of estate; considered, 70. 

DISSENTING Opinion.—Lyon, J. in Fleming vs. Dorn, 219. 

DISTILLING.—Meal might be sent and whisky received without the 
guilt of distilling, 405. Millet, or sugar-cane seed, a forbidden article 
by Act of 1862, 455. 

DISTRESS Warrant.—Affidavit against, is requisite to give Superior or 
Inferior Court jurisdiction, 178 ; and without this, garnishment founded 
on is void, Jd. ; 

DISTRIBUTION.—Code, § 2542: Distribution in kind, 398. 

Foreign administrator not compelled to account here, 511. 

Newly discovered evidence as to number of distributees, held good 
cause for new trial, 493. 

Parol distribution made by consent, upheld in equity, 152. 

Remainder is not created, or attempted, by agreement for one dis 
tributee to have the property during her life, and the others after- 
wards, 152. 

Year’s support not to be assigned to widow in addition to one already 
enjoyed without assignment, 418. 

DISTRICT COURT of the Confederate States, succeeded to that of the 
United States, as to cases pending at the time of secession, 355. 

DOCTOR, held exempt from Confederate army, 99. 

DOMICIL.—See Residence. 

DRAWER n0t entitled to notice of dishonor of note not payable at bank, 
558. 

“ DRUG” defined, 535. 

DRUGGIST convicted of retailing spirituous liquors without a license, 533. 

DRUNKENNESS urged in mitigation of homicide, 348. Drunkard has 
no right to assault the keeper of the shop where he became drunk, 259. 

DUTY.—Conflicting duties are not exacted 76, 106-7. Conscription for 
light duty, held constitutional, 186. Presumption of the performance 
of duty, 432. 

DWELLING defended by killing assailant, 21-2. Impressment of, for 
army hospital, prevented by injunction, 186. 

“EACH” construed, 279. 
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EJECTMENT.—Grant of the premises by the State in 1789, and again in 
1818, in this case, 565. Recovery for half the premises, and newly 
discovered evidence showing that it should have been for a third only, 
492. 

EMANCIPATION.—Bond given by master for slave’s appearance, 
avoided by emancipation, 546. Slaves to be paid for by purchaser 
notwithstanding subsequent emancipation, 232, 363-9, 386. Will void 
for attempting manumission, not aided, 459. 

EMPLOYE.—Action by widow of, against W. & A, Railroad for negli- 
gence of other employés, legalized, 422. Caution as to receiving the 
declarations of employés of railroad companies and other corpora- 
tions, 330. 

ENTRY.—Right of by vendor, in default of prompt payment, reserved 
and exercised, 494. 

EQUITY.—Accounting by trustee compelled, 488 ; by foreign administra- 

tor, not compelled, 511. 

Affidavits read in support of bill and answer, 60-1, 129, 131-3, 192-4-7, 
286-8, 495. 

Attachment for contempt, ordered in vacation, 162. 

Cancellation of deed demanded, 53, 227, 282, 443. 

Certainty of estate, requisite to injunction, etc., 46. Certainty in plead- 
ing, degree of requisite, 557. 

Chambers—attachment for contempt, ordered at, 162, Receiver ap- 
pointed at, 72. Order for restoration to possession refused at, 306.. 

County in which causes are to be brought, 53, 523. 

Demurrer—effect of judgment on, 47, 502. Sustained, and bill dis- 
missed for want of jurisdiction, 58. Dismissal on demurrer refused 
in this case, 576. 

Discovery by trustee compelled, 438. 

Discretion as to injunction. 53, 125, 282. 

Dismissing bill without a hearing, is not consequent upon swearing off 
the equity, 53. Possession acquired under bill, retained after bill 
dismissed, and order to restore possession refused, 306. 

Distribution by consent, upheld in equity, 152. 

Entry not enjoined where the right reserved, 494. 

Executor’s exemption from suit for twelve months holds in Equity, 395. 

Fraud—rescission and cancellation for, demanded,53. See 339, 443. 

Ignorance of fact, held no ground for rescission, 227. 

Impressment of houses, enjoined, 186. 

Injunction cases, 42, 53, 125, 186, 227, 282, 370, 494. 

Jurisdiction—demurrer to, sustained, 53. 

Ne exeat prayed for and refused, 42. 

Parties to embrace all persons interested, 438; but bill not dismissed 
on general demurrer because some omitted, 576. 

Pleadings to be issuably certain, 557. 

Receiver appointed and delivery to him coerced in vacation, 162. 

Remedy at law, held not such as to oust Equity in this case, 438. 
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Fquity—Rescission of contract, 53, 227, 282. 
Sale enjoined pending bill for rescission, 53. 
Swearing off the equity—effect on injunction bills, 53, 135, 282. 
Tax collection enjoined and injunction dissolved, 370. 
Tender to be pleaded substantially as at law, 555. 
Timber protected, 53. 
Title—certainty of, requisite to injunction, etc., 46. 
Trustee required to discover and account, 438. 
Venue of Equity causes, 53, 523. 
Waste enjoined, 53. 
ESCHEAT.—Act of 1801 (Prin. Dig., 249) reterred to, 569-70. Presump. 
tion of escheat prior to that Act, 569. 
ESTATE.—Absolute or not, 42. 
Certainty of, requisite to injunction, etc., 46. 
Chattels—may commence tn futuro, 158. 
Conditional, 6, 125. 
Contingent upon being alive at, when, ete., 6. 
Distribution assigning to one distributee the property for her life, and 
‘to the others afterwards, 152. ; 
Executory bequest—instance of, 6. 
Life estate—not created by this deed, 42. 
Marital rights restrained, 42, 298, 580. 


Name given to estate in the contract, or in pleadings, will not control 


its nature, 157. 
Pur auter vie—a case of lease and hire, 125. 
Power of disposition, 46. 
Remainder not created in these cases, 42, 152. 
Reservation to grantor—effect of, 46, 369, 494. 
Reversion conveyed by this deed, 42 ; may exist in parol, 158. 
Separate estate in wife, 42, 298, 580. 


ESTOPPEL.—Acquiescence in irregularity, suggested as amounting to, 


325. 

EVIDENCE.—Accomplice’s evidence, corroborated, is sufficient, 502. 
Admissibility decided, 5, 167, 208, 223, 458, 549. 
Admissions received, 167, 458. 
Animus furandi—evidence to negative, 208. 
Attorney’s employment—evidence of, 328. 
Books produced on notice and read in part—how far evidence, 536. 
Certainty of evidence as to damages by breach of contract, 541. 
Charge not warranted by the evidence, should not be given, 330. 


Circumstantial evidence, to convict, must leave no rational hypothesis 


but that of guilt, 342. 
Code, § 3678: Evidence of accomplice, 506. 


Conclusion—whether certain evidence be fact or conclusion, not de- 


cided, 304. 
Credibility of witness is for the jury, 110, 502. 
Cumulative evidence defined, 571. 
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Bridenve.—Date of credit no evidence that payment was in Confederate 
money, 3595. 

Dec'arations, received, 167, 208, 458; value of, when partly forgotten, 
or repeated in substance only, 459 ; caution as to the declarations of 
railroad employés, etc., 330; witness not to be impeached by his 
declaratio’s out of court until first properly interrogated, 549. 

Diligence to discover evidence before trial, 110, 570. 

Feelings of testator towards witness, shown, 459. 

Handwriting sufficiently proven in this case, 275. 

) Impeached evidence may be considered, 339. 

sum): Intent illustrated by declarations. etc., 171-2, 208, 458. 

Judzment not conclusive on persons not served or notified, 167. 

Larceny—sufficiency of the evidence as to larceny from the house, 
110; as to simple larceny, 210, 263, 342, 502. 








Lewdness subsequent to main fact, 5. 
Manslaughter—sufficiency of the evidence, 84-5. 
Mistake shown by declarations, etc., 208. 





dey Murder proved in this case, 348. 
Newly discovered evidence, 1, 78, 110, 492, 565. 
' New promise not provable by parol, 245. 
New trial, granted on the evidence, 242, 328, 342, 375, 551, and see 
yntrol 210; refused on it, 10, 84-5, 99, 110, 263, 348, 393, 485, 485, 502, 536. 


Non est factun, degree of evidence requisite to admit the denied in- 
strument, and to recover on it, 435. 

Notice—writings produced on, and read in part, how far in evidence, 
536. 

Onus probandi, is upon carrier to excuse loss, 315; creditor for goods 
sold to administrator of two estates, recovered without showing for 
which estate the goods were furnished, 429; freedom of negro to 

g to, be proven by the party alleging it, 531; justification for furnishing 
fo biden liquors to negro must be shown by the accused, 0. 

Parol evidence, 167, 240, 297, 315, 355, 458. 

Possessory warrant—certain evidence admitted on, 223. 
resumption of death, escheat, etc, rebutted, 269-70. 

Probable effect of evidence is that which it ought to produce, 83. 

Receipt of carrier supplemented by parol, 315. 

b. Riot proved, 10. 

' Seduction not disproved by subsequent lewdness, 5. 

Separate estate in wife proved by parol, 298. 

esis Sheriff's bo :d may be recovered on with certain evidence, 176. 

Sufficiency not a question in the Supreme Court unless passed upon 
below, 330, 339, 425. 

le- Suit and proceedings thereon proved by parol, to affect subsequent 
purchaser with notice, 297. 

Time of offence—latitude of evidence 1s to 117, 202. 

Trust for manumission, etc., proved by parol, 458. 
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HEvidene.—vVerdict or judzment contrary to evidence in these cases, 249 
328, 342, 375, 551, and see 210; not so in these, 10, 84-5, 99, 110, 263 
848, 393, 435, 485, 502, 536. 
Will tainted with illegal trust by parol, 458. 
Writing produced on notice, and read in part, how far in evidence. 
536. Whether a writing can be enlarged or varied by parol, 315, 355, 
EXCHANGE of meal for whisky without the guilt of distilling, 405. 
EXCUSE.—Absence of owner of safe with the key, urged by sheriff as 
excuse for keeping money on hand, 403. 
Attorney's excuse for absence, held sufficient, 388. 
Bail prevented by act of law from producing their principal, are ex. 
cused, 25, 207, 546. 
Marriage, second, in North Carolina, excuse for, 407. 
Onus of proving excuse for loss, is upon carrier, 315. 

EXECUTED Contract.—Instance of, 235. 

EXECUTOR has no right to the custody of testator’s children, 253. He 
is exempt from suit for twelve months, and within that time the ex. 
ecutor of a deceased guardian will not be compelled by the Ordinary 
to surrender the ward’s property, 395. 

EXECUTORY Begquest.—Instance of, 6. 

EXEMPTION from Military Service, (Confederate.) 

Age of exemption from the army, 109, 181 

Bail—principal not exempt, 25, 206. 

Certificates of, vacated, 22. 

Contract—certain contracts held not to exempt, 25, 28. 67, 85-6-, 206. 

Custody of claimant pending bill of exceptions on habeas corpus, 
101-5. 

Details from the armv for agriculture, liable as militia, 28, 150, 205. 

Disability—exemption for, 22, 66, 136. 

Infirm conscipts not exempt if able for light duty, 136. 

Local companies—members not exempt, 85. 

Medical board requisite to grant for disability, 95. 

Militia—exemption from, 25, 28,72, 101, 105, 205. 

Officers, civil—whether exempt, 39, 72-5-6, 200. 

Overseers exempt from the army are liable as militia, 28, 150, 205. 

Physicians—exemption of, 99. 

Power to grant limited, 40. 

Regular soldier exempt from militia, 105. 

Revocation of exemptions, 22, 47, 85. 

EXPENSES due factor to be paid or tendered before dispossessing him, 
382. 

EXPERTS not allowed to delegate their power to non-experts, 151. 

EXPRESS Company allowed to supplement its receipt by parol evidence, 
815. Special contract and negligence by, considered, Jd. 
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FACT.—Ignrance of, is no cause for rescission, 227. Judgment on, is 
analagous to verdict, 99. 

FACTOR.—Case of failure to insure after instructions to d» so, 218. Ad- 
yances and expenses of, to be paid or tendered before bringing pos- 
sessory Warrant against him, 382. Purchaser from protected, though 
sale contrary to private instructions, 385. Sale or deposit u question 
raised in th’s case, 427-8. 

FAILURE of Consideration.—Emancipation held no failure, 232, 363-9, 
386. 1 oss of service of hired negroes urged, but without success, 498, 
506. Notice of to bearer of negotiable paper, must be averred, 498. 

FEELING of testator towards witness proved to weaken credit of the 
latter, 459. 


FEME Covert.—Separate estate in, created, 42, 298, 580. 

FINE.—Code, § 242, | 5: Fine for contempt, 166-7. 

FIRE.—Bearing of loss by, in this case, depended on whether a certain 
transaction was a sale or only a deposit for sale, 425. Case of loss by, 
after instructions to insure, 213. Consignor, in this case, agreed to at- 
tend the freight and guard it against fire, 315. 

FOREIGN administrator not held to account here, 511. 

FOREIGN Law.—Bigamy not committed in North Carolina in this case, 
407. Comity, 74, 519-20. Common Law presumed to prevail in 
North Carolina, 408. Mortgages in Arkansas are security only, 355. 

FORM of mortgage, at common law, 369; is now, by statute, immaterial, 
281. 

FORMAL defects in indictment, not cause for arrest of judgment, 108. 
Co le, $$ 4517, 4526: Time and mode of urging, Ib. 

FORMER judgmz2: t conclu les matters of def. nce, 47, 355; and matter of 
complainants bill also, 499. 

FRAUD.—Cancellation of deed claimed for, 53, 448. 

Constitution—{fraud on, not allowed to change jurisdiction, 523. 
Discovery of fraud—time after for demanding rescission, 339. 
Fraudulent conveyance by father of ward to the guardian, 552. 
Jurisdiction held not to be affected by fraudulent combination, 530. 
Misrepresentation, when fraudulent, 339. 

Possession of bailee said to have become fraudulent, 225. 

Purchaser without notice not affected by fraud in his vendor's title, 
Rescission for fraud, 53, 389. 

Statute of Frauds, 152. 

“FROM AND AFTER,” construed, 183. 

GAMBLING tried and punished under law in force when the offence was 
committed, 203. 

GARNISHMENT.—Affidavit made before Justice of the Inferior Court 
after repeal of § 2, § 287, of the Code, held invalid, 442. Distress 
warrant, where no counter affidavit filed, held not to be the basis of 
garnishment in the Inferior Court, 178, Judgment on, set aside upon 
motiun as void, [d.—See 442. 
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GEORGIA Reports Cited—(For naines of the cases, s2e Cases Cited.) 
1 Kelly 176 p =. 281/10 Ga. 54'-3 p 58222 Ga. 348 p ayy 
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195 424) 11 53 204 23 242 9 
281 177 112 235, 436 424 
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3 18 458| 513 118 26 485 238 
22 457/14 s ~— 80) 974) 582 522 
322 114! 596 § nhiin 633 346 
380 251 657 258) 637-8 345 
446 454) 683 159 27 45 502 
4 Ga. 101 558 15 303 224, 187 173 
5 85 114 349 424 372 52 
376 367! 365 252 28 29 502, 558 
6 539 474) 414 258 46 328 
7 199 } idee 445 159 543 321.9 
200 f Ta 20 156-8 29 525 533 
364 237 33 114 594 354 
3 19 ) 564 141 296-7 710 309 
20 § ” 172 97 30 55 502 
61 155) 467 533 420 237 
143 172} 17 364 381 561 542 
444 65 632 177/31 424 354 
9 4 114/18 58 9 34 25 207 
58 103 176 257 27 § 140, 150 
130 172, 256 230 407 ( 206, 549 
223 32 262 252 65 290 
247 172 341 539-40 91 583 
417 176 554 515-16-20 222 385 
10 71 251 609 540 232 369, 387 
132 557 19 417 542 386 369 
471 156) 20 804 509 
51l 114 21 454 531 


Novim:r Term, 1852, Jeffers vs. Fair, 28, 76; Junuary Term, 1863, Mon- 
crief vs. Hirtel, 110; Murch Term, 1854, Andrews vs. Strong, 201; 
Diley vs. Hurris, 40, 72, 83. \ 

GIFT of lin i—leclaratio 1s of donor admitted, 167. 

GRAIN defiael, 437; and millet or sugar cane see held to be grain, and 
its distillation prohibited by Act of 1862, 455. 

GRADING Streets. Damages resulting therefrom to adjacent land 
owner denied, 326. 

GRAND Jury presumed to be legally constituted, 270. 

GRANT.—Younzer grant sought to be uphel.l by presumption of escheat, 
555. 

GUARDIAN.—Appointment without jurisd‘ction is void, 253. 

Cole, § 1757: Veuue of appointment, 257; $1790 to 17)2: Setlement 
with before the Ordinary, 398. 

Executor has not the powers of a guardian, 2358. The executor of a 
decease] guardian will not, within twelve months after his qualifi- 
cation, be compelled by the Ordinary to surrender the ward’s prop- 
erty, 395. 

Expenditures for maintenance and education of ward, 552. 

Frandulent conveyance to guardian by the ward’s father. Jd. 
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HABEAS CORPUS.—Certiorari on, how brought, 91, 583. 

Civil case—habeas corpus to assert exemption, is, 104. 

Code, § 8914: Time of Return, 96. 

§ 3921: Mijority of the Justices to preside at the hearing, 94. 
§ 3925: Discre‘ion as to custody of child, 258. 
Courts of, considered, 91. : 
Custody of soldier after judgment and pending bill of exceptions, 
101, 105. 
Infant dischtrg ‘d from the army by, 109. Discretion as to the custody 
of infant, 253. 

Judgment on facts, is analagous to verdict, 99. 

Justices of the Infe ior Court—trial by in vacation, 9', 583. 

Reserve over age discharged from the army by, 181. 

Supersedeas—bill of excep ions held not to operate as, 101, 105. 
HALFBLOOD, held legitimate and cpable of inheriting in this case, 408. 
HAND WRITING sufficiently established in this case, 275. 
HEIRS.—Devisee is not conclu led by copy dee? established after notice 

to the heirs only, 167. Distribution »mong by consent upheld in 

equity, 152. Newly discovere | evidence as to number, held cause for 

new trial, 493-4. Personalty does not vest in, 157. 

HIRE denied to specific legatee in this case, other provision be'ng made 
for his support, etc, %99. 

HIRIN 3.—Buaraiag of nezro by mob, held no defence, prior to the Code, 
against a not: for the hire, 503, and see 498. Cole, § 2067: Abutement 
of hire for death of slave, 509. Cruelty to hired slaves alleged and 
denied, and injunction agiinst the hirer refused. 125. Possessory war- 
rint by hirer aginst owner, in this case, Id. 

HOMICIDE.—Code, §§ 4557-8: Venue of prosecutions, 81-2. 

Justifiable homicide, 21-2, 84-5. 

Manslaughter proved, 78. 

MarJer prov d, 348. Indictment for murder and conviction of man- 

slaughter, 78. 
_ Rioter slain, 21-2. 

HOPE, as well as fear, destroys confessions, 262. 

HORSE.— Entertaining juror’s ho se, during the trial, by counsel of suc- 
cessful party, kills the verdict, 379. Evidence of stealing a horse not 
sufficient in this case, 342; but so in this, 263. Penalty for horse- 
stealing changed, 270. 

HOSPITALS of he Confederate Army.—Certa‘nty of surgeon’s report as 
t» class of duty in, 151. Conscription for duty in, held constitutional, 
136. Impressment of houses for, not authorized, and therefore en- 
j ined, 186. 

HOUSE.—Homicide to protect, 21-2. Im~ressment of, for army hospital, 
enjoined, 186. Tippling house, whether a man’s castle, 259. 

HUSBAND.—Conveyances between husband and wife, construed, 42, 

580-1. 
Marital :ights restrained by deed, 42, 580; by parol, 298. 
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Husband.—Marriage, second, in North Carolina, held valid, 407. 
Purchaser fro:n, with notice of wife’s equitable title, not protected, 298, 
Trustee of wife as to her separate estate, if she has no other trustee, J), 

IGNORANCE.—Code, § 2592: Rescission of contracts, 231. Neglect to 
learn contents of indictment and consequent ignorance thereof, held 
inexcusable, 110. New tria! refusec where the evidence was known, 
but its m :teriality unknown, Jb: Rescission not decreed for ignorance 
of fact, 227. 

ILLEGALIT Y.—Affidavit must be made by the defendent against whom 

the fi. fa. is proceeding ; a co-defendant cannot make it in his own 
n me, nor can it be amended by adding, after his name, the word 
agent, 268. Code, § 2185: Afidavit by agent, 270; § 3430: Afidarit 
amenduble, Ib.; § 8591: Afidavit allowed, 269 ; § 3536: Afidurit by 
Attorney in fact, etc., 270. 

Audita querela said to be superseded by this *emedy, 428. 

Motion to dismiss levy, held sufficient in this case, and affidavit un- 
nece sary, 427. 

Remedy by affidavit is cumulative, not exclusive, 428. 

Parol evidence admitted to taint will with secret illegal trust, and the 
will held void pro tanto, 458-9. 

ILLESIS{MACY of the children of a second marriage in North Carolina 
denied, 408. 

IMPAIRING alleged ¢ontracts f r military exemption, 67, 85. 

IMPARTIAL jurors may, neve.theless, have a prejudic: against the 
crime, 262. 

IMPEACHMENT of Witness. Evidence may be cons dered notwithstand- 
the witness is impeached, 339. Foundation for impeaching, not laid 
in this case, 549. New trial to impeach by newly discovereJ evidence, 
refused, 110. 

IMPOSSIBLE performance not exacted, 25, 207, 546. 

IMPOUNDING money in Court does not require an order, 218. 

IMP ESSMENT for the Confederate Army.—Injunction granted against 
impressing buillings f r hospitals, 186. Land was not subjected to 
impre-sment by Acts of Congre-s, 199. 

IMPRISON MENT for contempt as a remedial measure, is not limited in 
tine, 162. 

INCOME from general leg icy, denie | to legatee, 399 ; from specific legacy 
usually goes to leg itee, but not so in this case, other provision being 
made for his support, etc, Id. 

INDEMNITY to Sheriff by pointing out property, and his right to further 
indemnity, 311. 

INDICTMENT.—Blank in, held so immaterial as not to te cause for ar- 

rest of judgment, 107. 

Coie, § 45:7: Ee eptions to form, 108. $4526: Demurrer to, 1b. 

Formal defects, time and mode of urging, Jd. 

Grand Jury p esumed to have been legally constituted, 270. 

Ignorance of cuntents inexcusable, 110. 
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INDEX. 615 


Indictment.—Nol pros after premature swearing of the jury, 323. 

Submission to the jury cannot be till issue joined, 325. 

Time laid in, latitude of evidence as to, 117, 202. 

Venue of, in homicide cages, 81-2. 

INDORSER not entitled to notice, except upon bank paper, 558. 

INDULGENCE.—Attorney said to have no power to contract for giving 

indulgence, 244. Collateral note indulged on in this case, and the same 

held to be no bar to collection of the principal note, 239. Indulgence 
to Sheriff, set up as a defence ty the sureties to his bond, but over- 

) ruled, 174, etc. 

INFANT.—Age for service in the Confederate Army was 17 years; con- 
tract to serve before that age, held not binding, and the infant was 
discharged on habeas corpus, 109. 

Custody of, is subj: ct, on Aabeas corpus, to discretion of the Court, 253. 
The father’s executor, as such, has no right to the custody of an in- 
fant, 7d. ' 

Guardianshin granted without jurisdiction is void, Zé. Guardian’s 
expenditures for support and education, 552, 





— 


Parent's duty to maintain child, 554-5. 
Residence of infant changed from Alabama to Georgia by certain re- 
moval, 258. 
INFERIOR COURT.—Certiorari from, how brought, 91. 
Code, § 281: Number of Justices requisite to hold the Court, 94. 





§ 285: Powers as a Court of law, 93. 

§ 286: Powers as a County Corporation, Ib. 

$ 287: Powers of the Justices, 93-4, 442; 4: Times of sitting as 
a County Corporation, 96. 

§ 447 to 499: Duties of the Justices—their powers over taxation, 














375. 

$ 3162: Times of sitting as a Court of law proper, 95. 

§$ 3168: Adjournment for non-atterndance of Justices, Ib. 

§ 3169: Adjournmext in term time, Ib. 

§ 3958: Certiorart from—mode of bringing, 91. 
Habeas Corpus Court, distinguished from, J0. 
Justices of, distinguished from, 93. 
Taxivg powers, prior to the Code, considered, 370. 
Terms, only those fixed by law—two each year, 95-6. 

INFERIOR Judicatory, what is, 98. Certiorari from, how brought, 91, 583. 
INJUNCTION.—Affidavits read in support of Bill and Answer, 60-1, 
129 , 131-5, 192-4-7, 286-8, 495. 
Discretion as to granting, 125; as to dissolving, 53, 272. 
Dismissal of Bill is not consequent on denial of equity, 53. 
Dissolution is discretionary, 53, 282. 
Entry under re-erved right not to be enjoined, 494. 
Hirer—Injunction against refused on the facts, 125. 
Impressment of buildings enjoined, 186. 
Po-session of lands and houses protected by, J6., 282. Possession ob- 
tained by, and then bill dismissed by complainant, 306. 
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Injunction.—Remainderman or Reversioner—protection of, 42. 
Rescision—Injunction pendente lite, 58, 227; 282. 
Swearing off equity—effect, 53, 135, 282. 
Tax collection enjoined and injunction dissolved, 370. 
Timber protected, 53. 
Title—certainty requisite, 42. 
Trespass by seizure of houses prevented, 186. 
Venue of Bills for injunction, 53. 
Waste enjoined, Jd. 
INJURY presumed in this case, from neglect of Sheriff, 314. None 
caused in this case by failure to advertise adjourned Court, 348, 

INSURANCE not procured by factor after instructions, 213. 

INTENT.—Collected from the whole instrument, 40, 281, 581. 
Construction follows intent, 234, 401 ; even in penal statutes, collecting 

the same from the words, 458. 
" Declarations received to show intent, 171-2, 208. 
Equity, especially, regards it, 581. 
Warranty construed according to it, 235. 
INTEREST collectable from attorneys and Sheriffs, 177. General legacy 
does not carry interest, 399. 

IRREGULARITY may be waived by failure to object, 122, 325. Pre- 
sumption against the occurrence of irregularities in the Superior 
Court, 270. 

ISSUE on Indictment.—Arraignment and plea requisite to, 323 ; and until 
then, jeopardy does not begin, 7d.; and nol ros may be entered 
though jury sworn, I3. Code, § 4525: Plea of not guilty constitutes 
the issue, 324. 

JEOPARDY begins when issue formed and one of the jurors sworn, 325. 
JOINT defendant made a witness for defence by release, deposit of money 
in Court, etc., 213. Affidavit of illegality not to be made by, 268. 
JUDGE.—Code § 243 9 4: Powers at Chambes, 165; 4 5: General grant 

of power to, 166. 
Construes contracts, 234. 
Decision of, on facts, is analagous to verdict, 99. 
Discretion lodged with by general words, 18-19. 
Special Terms of Superior Court appointed by, 271. 

JUDGMENT —Arrest of, 81, 107, 324. 

Award set aside by, is not afterwards available, 393. 

Certiorari—what judgment subject to, 97. 

Conclusive, when and when not, 47, 167, 256, 355, 393, 499. 

Demurrer—effect of judgment on, 47, 499. 

Devisee is not concluded by judgment rendered on notice to the heirs 
only, 167. 

Facts—Judgment on analogized to verdict, 99. 

Jurisdiction requisite to a binding judgment, 172, 17°, 256. 

Lost deed—Judgment establishing is not conclusive on those not 

served or notified, 167. 
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Judgment.—Modified in Supreme Court by consent, 118. 

Motion—Judgment set aside on, as void, 178. 

Res adjudicata by, 47, 355, 3938, 499. 

Service requisite to jurisdiction over the person,so as to make a 
binding judgment, 172. 

| Supersedeas of by bill of exceptions, considered, 101-3, 105. 

Void if rendered without jurisdiction, 178, 256. 

JUDICATORY, Inferior—what is, 98. Certiorari from, how brought, 91, 

583. 

JURAT, good without attestation, where affidavit purported to be sworn 

to in open Court, 485. 

JURISDICTION.—Administration of insolvent party, taken out to in- 
fluence jurisdiction, not allowed to have that effect, 523. 

Administrator, foreign—jurisdiction over declined, 511. 

Cancellation of deed—venue of bill for, 53. 

Code, § 684: Venue of actions against railroads, 545; § 898: Venue of 
actions against W. & A. Railroad, Ib.; § 3317: Venue of actions 
against railroads, Ib.; $$ 4557-8: Venue of prosecutions for homi- 
cide, 81-2. 

Confederate States Court succeeded to that of the United States, as to 
pending cases, 355. 

Demurrer to, sustained, 53. 

Distress warrant, how brought within the jurisdiction of the Superior 
or Inferior Court, 178. 

Equity jurisdiction not ousted by remedy at law in this case, 438. 

Jenue of Equity cases, 53, 523. 

Exclusiveness of the jurisdiction of each State, 519. 

Fraudulent combination said not to influence venue, 5380. 

Garnishment without jurisdiction is void, 178. 

Guardianship to be granted in the county of ward’s residence, 258 ; 
and granted elsewhere is void, 7d. 

Homicide, where to be prosecuted, 81. 

Inquiry into jurisdiction always allowed, 256, 365. 

Judgment without jurisdiction is not conclusive, 172; it is void, 178, 
256. 

Nominal party’s residence not allowed to govern venue, 523. 

Ordinary’s Equitable jurisdiction referred to, 395. 

Railroads, where to be sued, 545. 

Service requisite to jurisdiction over the person, 172. 

Titles to land, where to be litigated, 53, see 509. 

Trespass guare clausum fregit, where to be brought, 509. 

Western & Atlantic Railroad, where to be sued, 543. 

JURY.—Credit of witness estimated by, 110, 502. 

Discretion of, by Ordinance of 1865, in adjusting war contracts, 485. 

Dispersion of, by leave of the Court, after returning verdict to the 
Clerk, 572. 

5 
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Jury.—Entertaining juror’s horse, during the trial, by counsel of gye. 

cessful party, kills the verdict, 379. 

Negligence is a question for the jury, 330. 

Prejudice against crime does not disqualify, 262. 

Submission of indictment to, does not occur till after arraignment and 
plea, 325. 

Sworn prematurely, and nol pros afterwards entered, Jd. 

Tax to pay, held legal, 370. 

JUSTICES of the Inferior Court. Affidavit made before to obtain gay. 
nishment since repeal of “| 2, § 287 of the Code, held invalid, 442. 
Certiorari from, how brought, 91, 583. 

Code § 281: Number requisite to hold the Court, 94. 
$ 287 : “Powers of, 93-4-6. 442 3,8 $ 467 to 499: Duties—pomers 
over taxation, 375. 
Court, itself, distinguished from the Justices, 93. 
Habeas Corpus tried by in vacation, 91, 583. 
Taxing powers of, prior to the Code, 370. 

JUSTIFIABLE Homicide in defence of habitation, 21-2; in detence of 
person, 84-5. 

JUSTIFICATION to be shown by the prisoner, 531. 

L.AND.—Abandonment of title presumed, and presumption rebutted, 

569-70. 
Bond for titles does not pass title, 49+. 
Boundary long acquiesced in, 290. 
Distribution by consent upheld in equity, 152. 
Entry, right of reserved and exercised by vendor, 494. 
Escheat presumed prior to Act of 1801, 569. 
Granted twice by the State, in this case, 566. 
Impressmert of enjoined, 199. 
Intent to give land, shown by parol declarations, 171-2. 
Jurisdiction of cases respecting land titles, 53, 510. 
Mistake in boundary and possession—effect, 296-7. 
Statute of Frauds met by performance, 152. 
Titles—what cases respect titles to land, 62, 510. 
Trespass upon, to be sued for in county of defendant's residence, 509. 

LARCENY.—Accomplice testified and conviction was had, 502. 
Declarations of accused as to his mistake, received, 208. 
Evidence, whether sufficient or not, 110, 216, 263, 342, 502. 
Horse stealing proved in this case, 263; but not in this, 34 

penalty for horse stealing took effect, when, 270. 
House, larceny from proved in this case, 110. 


2. Death 


Payment for the property by accused, admitted as tending to negative 


intent to steal it, 208. 
Railroad—case of larceny from, 503. 
LAW—Code § 2: Rights, ete., fixed by existing laws, 387; § 7: Lairs preserile 
Sor the future, Ib. 
Comity, 407, 518-19. 
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[aw—Common Law presumed to prevail in North Carolina, 408. 

Decision of the Supreme Court said to be conclusive evidence of the 
law, 499. 

Foreign laws 355, 407, 519-20. (Lev loci.) 

Military law said to be opperative on conscripts, 34. 

Performance prevented by act of law, is excused, 25, 207, 546. 

Retroaction of laws, 204, 370, 386, 422, 483. 

Supremacy of the constitution and laws of the C. 5., 

Verdict not contrary to law in this case, 506. 

LEGACY.—Income of general legacy denied to legatee, 399 ; also of spe- 
cific legacy in this case, other provision being made for his support, 
etc., Jb. General and specific, one of each sort found in this will, 70. 
Slave, incompetent to take, 488. Time of vesting considered, 6. 

LEGATEE.—Declarations of testator may affect, 167, 458. Is not con- 
cluded by judgment against the heir, 167. 

LEGISLATIVE construction followed, 249-50, 455. 

LEGISLATIVE power. Remarks on its delegation, 271. 

LEGITIMACY. Lex loci governs questions of, ordinarily, 407. Issue of 
second marriage, held legitimate in this case, J 6. 

LESSOR complained of waste, in this case, after parting with all his in- 
terest in the premises, 135-6. 

LEV Y.—Dismissed on motion without affidavit of illegality,"427. Point- 
ing out property, is indemnity to the Sheriff, 311. 

LEWDNESS after the alledged seduction is no evidence to disprove the 
seduction, 5. 

LEX LOCI governs contracts, marriages, etc., 407; but will not be en- 
forced in other States if violative of their policy, 7d., 519. 

LICENSE to retail liquors requisite to druggist who retails such liquors, 
533. 

LIEN, reserved, insisted on as a mortgage, 369.. Attorney’s lien not en- 
forcable by rule against client, 378. Vendor's lien already in exist- 
ence, not abolished by the Code, 386. 

LIMITATION of Actions.—Code, $$ 2875-6: Wew Promise, 249. Exec- 
utor, etc., exempt. from suit for twelve months, 395. Part pay- 
ment indorsed as a credit, held not to extend the period of limita- 
tions, 245. 

LOST PAPERS.—Bill of exceptions lost, and copy substituted by con- 
sent, 121. Judgment establishing copy is not conclusive on persons 
not served or notified, 167. 

MAINTENANCE, a duty of the parent, 554-5. Guardian’s expenditure 
therefor, 552. 

MANDATORY and Permissive—“May be tried separately,” is permis- 
sive, 18, 20. ‘Shall be dismissed,” is mandatory, 123. 

MANSLAUGHTER proved in this case, 84-5. 

MANUMISSION, no defence to notes previously given for the purchase 
money of slaves, 232, 363-9, 386. Trust for manumission proved by 
parol; and the will, as to the freedom of the negroes and the portion 


12. 
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(Manumission)—intended for them, declared void, but valid as to all else 
458-9. Will thus tainted, was not aided by subsequent abolition of 
slavery, 459. 

MARITAL Rights, restrained by deed, 42, 580; by parol, 298. 

MARRIAGE, governed, ordinarily, by lex loci, 407. Absence of husband, 
unheard off, over nineteen years, held a good excuse in North Caro- 
lina for second marriage, ID. 

MATERIALITY of newly discovered evidence considered, 78-83, 110, 
492, 569. Ignorance of materiality of known evidence is no ground 
for new trial, 114. 

MAXIMS.—“ A man’s house is his castle,” 261. “ Hrpressio unius, exclu. 
sto est alterius,” 97. “ Interest reipublice ut finis sit litium,” 569. 

MAY and shall compared, 18-20. 

MEASURE of Damages.—Attorney for negligence, 177. Profits, whether 
included, 541-2-3. Railroad company for fraudulently hindering con. 
tractor from constructing road, 536. Sheriff for failure to pay over 
money, 177, 403. 

MILITARY Law.—Conscript said to be subject to, 34. 

MILITARY Service.—See Army, Exemption, Militia. 

Arrest for, without warrant, 34. 

Civil service distinguished from, 39, 75. 

Conflicting claims to, not both valid, 105. 

Defined as “ Whatever service appertains directly to military opera- 
tions,” 145. 

Obligation of, 33. 

Persons engaged in, and who not, 39, 75, 144-5, 150. 

Systems of various Nations, 146-7. 

MILITIA.—Agriculturab details and exempts, held subject to, 28, 150, 205. 

Army soldier held not subject, 105. 

Bond to appear at Court, held not to exempt, 25. 

Calling forth—Provision for in the Constitution of the Confederate 
States, 31. 

Suspension of liability, held not to take place pending Bill of Excep- 
tions on habeas corpus, 101. 

Tax officers of the C. S., held exempt from serving in the field, 72. 

MILL reéntered by vender for non-payment of the purchase money, (the 
right being expressly reserved,) and toll claimed for repairs and dan- 
ages, 494. Mortgage on the mill held not to exist, Jd. 

MILLET, held to be grain and within the Act of 1862 regulating distilla- 
tion, 455. 

MINOR.—See Infant. 

MISREPRESENTATION.—Fraud by, 339. 

MISTAKE.—Acquiescence under mistake, 290. 

Blank left in indictment, held not cause for arrest of judgment, 107. 
Boundary, mistake in, 290. 

Declarations and acts of accused admitted to show mistake, 208. 
Ignorance of fact distinguished from mistake, 227. 
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Mistake —Possession of land undgr mistake, 296. 
MOB burned a negro, but hire did not stop, 507. 
MONEY, Confederate.—Barber’s table of value, 487. 

Contract for payment in, and bill brought for rescission, 64-5, 227, 282. 

Credited on note, held a valid payment, 355. 

Ordinance of 1865 applied to collections by sheriff, 403. The jury 
held to have a wide discretion under the ordinance, and not to be 
restricted to specie value, 485, 556. 

Paid into Court as money on waiver of objections, 215-16. 

Presumption of payment in, not raised by credit being dated in 1863, 
305. 

Sale for, and the property reclaimed by vendor, 64-5, 222, 227, 282, 340. 

Sheriff collected in 1862, and knowing of no one in his county to pay 
over to, kept it till ruled in 1866—rule discharged, 346. Another 
Sheriff collected in 1863, and put in a safe, the owner,of which was 
thereafter absent most of that and the following year—held liable 
only for value at time of collection, 403. 

Tender of its value in specie, not necessarily sufficient, 556. 

MORTGAGE.—Code, § 1956-7: Nature and requisites, 281. 

Form immaterial, 281; what it was at Common Law, 869. 

Requisites considered, 279, 369. 

Reservation of lien, claimed to be a mortgage, 369. Reservation of 
right to reénter into a mill, and take the toll for damages and re- 
pairs, is not a mortgage upon the mill, 494. 

Security only, 279; so, too, in Arkansas, 355. 

MOTION.—Audita querela almost superseded by motion, 428. 

Certiorari dismissed for failure to give notice, although motion not 
made till after argument on the merits, 120. 

Judgment set aside, on motion, as void, 178. 

Jurisdiction denied by motion, 509, 548. 

Levy may be dismissed, on motion, for illegality, 427. 

Plea stricken, on motion, 498. 

MOTIVE.—Will not made, in this case, under a single motive, 459. 
MURDER proved in this case, 348. Indictment for murder and convic- 

tion of manslaughter in this, 78. 

NAME given to estate in a contract or in the pleadings, does not control 

its nature, 157. 

NE EXEAT denied on the facts, 42. Certainty of title requisite to the 
complainant’s case, Jd. 
NEGLIGENCE.—Attorney liable for, 175. 

Carrier cannot stipulate against accountability for his own negligence, 
315. 

Ignorance caused by a party’s own negligence is no excuse, 110. 

‘ Instance of gross negligence, 315. 

Jury, not the Judge, decide whether there has been negligence or not, 
830. 

Sheriff’s liability for, 173. 
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NEGOTIABLE Paper, presumed to come to bearer bona Jide, etc., ang 
notice to him of failure of consideration must be averred in the plea, 
498. : 

NEWLY Discovered Evidence.—Affidavits, as to diligence, held suff. 
ciently certain, 570. Affidavit need not give the residence of the 
witness, nor state that his attendance is expected, 1. 

Alibi—The evidence to prove an alibi, in this case, held not to be 
newly discovered, 110. 

Amendment made to motion by adding evidence discovered during 
its pendency, 493, 565. 

Code § 3640: General provisions, 4, 565. 

Conditions stated, that authorize a new trial, 569. 

Continuance because evidence discovered after informai return of yer- 
dict, refused, 572., 

Cumulative evidence defined, 571. 

Diligence to procure the evidence before trial, 110, 570. 

Ejectment, recovery in shown too large by newly discovered evidence, 
492. 

Impeachment of witness being the only object, new trial refused, 110, 

Materiality, held sufficient in these cases, 492, 569; not sufficient in 
these, 78, 110. Test of materiality is whether a different verdict 
would probably be rendered, 83, 569. Ignorance of the materiality of 
known evidence is not cause for new trial, 114. 

NEW Promise.—Code, § 2875: Writing required, 249; § 2876: Certain 
entries and, acknowledgments sufficient, Ib. Partial payment entered as 
a credit in 1857, held not to raise a new promise, 245. 

NEW Trial.—Charge not full and new trial granted, 406-7 ; though charg 

erroneous, new trial refused in these cases, 263, 348, and see 459. 
Code, § 3643: Time of moving for new trial, 568. 
Discretion as to, not abused, 375. 


Evidence, held sufficient in these cases, and new trial refused, 10, 84-5, 
99, 110, 263, 348, 393, 435, 485, 502, 5386; held insufficient in these, 


and new trial granted, 242, 328, 342, 375, 551, and see 210. 


Juror’s horse entertained by counsel of successful party, and new 


trial granted, 379. 
Law not violated by verdict in this case, 506. 


Motion below requisite to draw in question in the Supreme Court the 


sufficiency of the evidence, etc., 330, 839, 425. 
Newly discovered evidence. (See that Title.) 
Rule Wisi amended, 493, 565. 
Verdict scaled in Supreme Court without new trial, 459. 
Witness’ impeachment, alone, not cause for new trial, 110. 


NOLLE PROSEQUI.—Code, § 4535: Restriction on entering, 325. Swear- 
ing jury and reading indictment, no bar to if issue not yet formed, 328. 


NON EST FACTUM.—Administrator or executor may file, 435. 


Evidence of genuineness, to a reasonable certainty, requisite to a re- 


covery, Jd, 
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Non est factum.—Filed on the appeal, by way of amendment, Jd. 

Jurat of affidavit sufficient though unattested, where purporting to 
be made in open Court, Jd. 

Prima facia evidence requisite to admit the denied instrument to the 
jury, 7d. 

NOTICE.—Agent’s notice affects his principal, 298. 

Appearance and argument, held no waiver of notice in this case, 122. 

Bearer of negotiable paper, presumed-not to have notice of failure of 
consideration, and the contrary must be averred, 498. 

Carrier’s notice referred to in Act of 1863, (now expired) is public no- 
tice, 315. 

Certiorari dismissed because the requisite notice not given, 120. 

Drawer or indorser not entitled to notice, except upon Bank paper, 
558. 

Purchaser with notice from husband must yield to wife’s equitable 
title, 298. Parol evidence of suit and proceedings therein, admit- 
ted to show such notice, 297. Purchaser without notice from one 
holding title improperly, or for a special purpose, is protected, 443 ; 
so is bona fide purchaser from a factor, 385. 

OATH to witness, held not legally administered, and therefore action for 
slander by imputing false swearing, dismissed, 433. 

OFFICE Paper.—Note, after judgment on it, said to be an office paper, 
244. 

OFFICERS, civil, how far held exempt from military service in “ Con- 
federate times,” 39, 72-5-6, 200. ; 
ONUS.—Creditor for goods sold to the administrator of two estates recov- 

ered without showing for which estate they were furnished, 429. 

Common carrier must prove his excuse for loss, 315. Freedom of ne- 

ero, to be proved by the party alleging it, 531. Justification of party 

furnishing forbidden liquors to negro, to be proved by such party, J%. 

OPINION.—Whether certain evidence be fact-or opinion, not decided, 
304. 

ORDER substantially complied with, as to the quality of goods, held suf- 
ficient, 560. 

ORDERS and Reeulations of Confederate Army, said to be obligatory, 34, 
66, 89-90. 

ORDINANCES of Georgia referred to—Adoption by Georgia of the 
Constitution of the C. S., 366. Settlement of contracts made from 
June 1861 to June 1865, 403-5, 485, 556. Trial of cases pending in 
the U. S. Court at the time of secsssion, 366. 

ORDINARY will not, within twelve months after they qualify, compel 
the executors of a deceased guardian to turn oyer the ward’s property, 
395. Allusion to the equity powers of the Ordinary, Zé. 

OVERSEERS exempt from the army, held liable as militia, 28, 150, 205. 

PARENT’S duty to maintain child, 554-5. 

PAROL.—Dangers of parol evidence, 250. 

Distribution resting in parol, upheld, and the contract enforced, 162. 
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Purol.—Intent to give land proved by parol, 171-2 
New promise in parol, not available, 245. 

New stipulation, not to be engrafted by parol on written contract, 355 

Receipt of carrier supplemented by parol, 315. 

Remainder by parol, not attempted in this case, 152. 

Reversion existing in parol, referred to, 158. 

Seperate estate in married woman, created by parol, 298. 

Special contract with carrier proved by parol, 315. 

Statute of Frauds met by performance, 152. 

Suit and proceedings therein proved by parol, to effect subsequent 
purchaser with notice, 297. 

Trust for manumitting and providing for slaves, proved by parol, 458, 

Will tainted by parol with illegal trust, 7d. 

PARTIALITY in a juror, must, to disqualify, be more than a prejudice 
against the crime, 262. 

PARTIES to Action.—Bill in Equity should pa all as parties who 
have an interest in the matter, 488; but will not, because some are 
omitted, be dismissed on general demurrer, 576. 

Control of the Court over parties, ceases when, 306, 378-9. 

Jurisdiction not controlled by residence of nominal party, 523. 

Sheriff’s bond may be sued upon by any person injured, 173. 

Substitution, in affidavit of illegality, of one defendant for another, 
disallowed, 268. 

Witness, though a co-defendant, made competent for the defence by 
deposit of money in Court, etc., 218. 

PARTNERSHIP.—Nature and objects of a partnership in the practice of 
law, stated, 388. Partner made competent as a witness for the part 
nership, 213. 

PAUPER Tax, under act of 1818, considered, 370. 

PAYMENT.—Application of, by creditor, if debtor silent, 558. 

Court, payment into, as means of making witness competent, 213. 
Confederate money paid in, on waiver of objections, 215-16. Mo 
ney is impounded by the law without any order of Court, 218. 

Currency, Confederate, used as medium of payment, 223, 227, 340, 
355 ; promised in payment, 64-5, 282. Collected by Sheriff, 346, 403. 

Intent to steal shown less probable by subsequent payment for the 
property, 208. 

Limitation period not affected by partial payment, 245 

Prompt payment stipulated for 64-5, 494, see 282 

Voluntary payment by Attorney to his client, and then recovery by 
the former on the Sheriff’s bond, 173. 

PEACE had been restored in October, 1865, 309. 

PENAL Laws.—See Criminal Law. 

PENALTY not to be increased after offence conamitted, 204. Discretion 
in graduating, not abused in this case, 5. Former not superseded by 
later until the later statute takes effect, 270. Publication of statutes 
increasing penalty, Id. 
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PERFORMANCE, prevented by act of law, is excused, 25, 207, 546. 
Statute of Frauds met by, 152. Time of, essential in this case, 64-5, 
and see 282. Time of not fixed beyond a year, in this case, 152. 

PERMISSIVE and mandatory.—“ May be tried separately,” is permissive, 
18-20. “Shall be dismissed,” is mandatory, 123. 

PHYSICIANS.—Board of for conscription, 22, 66, 136. Exemption of 
from Confederate army, 99. Whisky unlawfully sold to, by druggist, 
533. 

PLEA, stricken on motion, 498. Von est factum filed by executor, on the 
appeal, by way of amendment, 435. Notice to bearer of negotiable 
note must be aver:ed in the plea, 498. Tender, how pleaded, 557. 

PLEADINGS, (see Amendment, Plea.)—Certainty in equity pleadings 
requisite, 557. Name given to an estate in the pleadings does not con- 
trol its nature, 157. 

POOR Tax by Act of 1818, considered, 370. 

POSSESSION of bailee is that of bailor, 225; and becomes wrongful 

when, Jd. 

Bill dismissed, and possession acquired under it retained, 306. 

Boundary long observed becomes fixed, 290. 

Injunction granted to protect possession of land, 186, 282. 

Mistake, possession of land under, 296. 

Order for restitution after dismissal of bill, refused, 306. 

Reéntry of vendor under special contract, allowed, 494. 

POSSESSORY Warrant.—Affidavit sufficient in this case, 393-5. Affida- 

vit made in one county and warrant issued in another, 222-4 ; made 
before one Judge, and warrant issued by another, Jd, 

Bailor sued out warrant against bailee in these cases, 222, 382. 

Evidence being in conflict, judgment affirmed, 393. Receipt, etc., ad- 
mitted, 223. 

Factor not subject to, before tender of his advances, etc., 382. 

Hirer sued out warrant against owner, in this case, 125-7. 

POWER.—Abuse of taxing power not presumed, 370. Abuse of Gov- 
ernment powers, guarded against, 38, 140. Conversion and reinvest- 
ment authorized by this deed, 42. Disposition, as to objects, not lim- 
ited by this deed, 46. 

PREJUDICE against crime does not disqualify a juror, 262. 

PRESUMPTION.—Abandonment of right, presumption of rebutted, 

569-70. 
Abuse of the taxing power, not presumed, 370. 
Alibi and the witnesses to prove it, presumed to have been known, 110. 
Bearer presumed to hold dona fide for value, 499. 
Common Law presumed to prevail in North Carolina, 408. 
Date of credit is no ground for presuming that the payment was in 
Confederate money, 355. 
Death, presumption of from absence, rebutted, 569-70. 
Duty presumed to have been performed, 432. 
Escheat presumed, prior to Act of 1801, 561. 
6 
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Presumption.—Grand Jury presumed to have been legally constituted, 279, 

Injury presumed, in this case, from neglect of Sheriff, 314. 

Negro presumed a slave, 531. 

Punishment presumed to have been imposed under appropriate 
statute, 203. 

Regularity of proceeding in Superior Court, presumed, 270. 

PRIVATE property for public use, not to be taken, by impressment, in 
this case, 186. 

PRIVIES affected by declarations, 167, 458. 

PRIVITY, in action on Sheriffs bond, supplied by statute, 176. 

PROCESSIONERS, not authorized to swear witnesses, 433. 

PROFITS, of general legacy, denied to legatee, 399. Of special legacy, 
usually go to legatee, but not so in this case, 74. Speculative profits 
as damages, 541-2-3. 

PROMISSORY NOTE.—Bearer presumed to be dona fide for value, and 

the contrary must be pleaded, 498-9. 
Diligence of creditor, as to note held as collateral, 239. 
Emancipation no defence to note given for slaves, 252, 363-9, 386. 
Limitation period, on note, not extended by partial payment and entry 
of credit, 245. 
Office paper after judgment, 244. 
Transfer of note pending suit thereon—effect, 239 

PUBLICATION of Statutes, 270. 

PUBLIC Use.—Private property not to be impressed for, in this case, 186, 

PUNCTUATION material in this case, 281. 

PUNISHMENT.—See Penalty. 

PURCHASE MONEY.—Paid in Confederate currency, 223, 227, 340,855; 
promised in that currency, 64-5, 282. Emancipation no defence 
against note for purchase money of slaves, 232, 363-9, 386. Right 
to reénter for non-payment, reserved and exercised, 494. Tender of, 
on condition of getting titles, not good, 556. 

PURCHASER.—Bona fide, protected, 385, 443, 498; but one having no- 
tice, is not protected, 298 ; and notice to his agent is notice to him, Jd. 
Risk passes to, when, 235. Title said to pass to by the bargain, 234-5. 

QUALITY of goods substantially corresponding with sample, held sufi- 
cient, 560. 

QUARE clausum fregit, to be brought in county of defendant’s residence, 
509. 

RAILROAD.—Act of 1856, Pam. 154: Liability for injury to employees, 423. 
Car left in danger of sparks from passing engines, 315. 

City permitting construction along the streets, held not liable for 
damages to adjacent lots, 326. 

Code §§ 684, 3317: Venue of actions against, 545. 

Consignor’s agreement to attend the freight anc guard it against fire, 
815. 

Damages to contractor fraudlently hindered from constructing road, 
536. 














dl, 270, 


Priate 


nt, in 


acy, 
Tofits 


, and 


> 


), 


ntry 


186. 


300 ; 
ence 
ight 
r of, 


no- 


4-5. 
nffi- 


ad, 





ee se deen aan oo 





INDEX. 627 


Railroad.—Declarations of employees, caution as to, 330. 
Larceny from, a case of, 503. 
Negligence of, is a question for the jury, 330. 
War and its incidents urged as an excuse for unsafe condition of track, 
331-3: Remarks of the Court thereon, 335-6. 
Western and Atlantic Railroad, suit against by widow of employee, 
422. Venue of actions against, 543. 

RATIFICATION of tax by statute, makes it legal, 370. 

REALTY.—See Land. 

RECEIPT admitted in evidence on trial of possessory warrant, 223. Parol 
evidence admitted to supplement carrier’s receipt and prove a special 
contract, 315. 

RECEIVER appointed at Chambers, and delivery to him coerced by at- 
tachment, 162. 

RECOGNIZANCE of master for appearance of slave, avoided by aboli- 
tion of slavery, 546. Performence of prevented by act of law, is ex- 
cused, Ld., 25, 207. 

RE-ENTRY by vendor for non-payment of purchase money, the right 
being reserved by special contract, allowed, 494. 

REGULARITY of proceedings in Superior Court, presumed, 270. 

REGULATIONS and Orders of the Confederate Army, said to be obli- 
gatory, 34, 66, 89-90. 

REINSTATEMENT of case, ordered on motion pre improper (dis- 
missal, 388. 

REINVESTMENT authorized by this deed, 42. 

RELEASE to co-defendant, with other things, held sufficient to make 
him a competent witness, 213. 

REMAINDER, not created in these cases, 42,152. Defined as “ The resi- 
due in an estate in land, depending upon a particular estate, and cre- 
ated together with the same,” 158. Parol remainder in personalty 
not attempted in this case, 152. 

REMEDY.—Attachment for contempt as a remedy, 162. 

Certainty of right, requisite to the extraordinary remedies in Chan- 
cery, 46. 

Equity jurisdiction not ousted by remedy at law, in this case, 438. 

Illegality (affidavit) is cumulative, not exclusive, 428. 

Motion will avail to dismiss an illegal levy, 427 

Possessory warrant a remedy in this case, 222; but not in this, 382. 

Rule, not a remedy by Attorney against his client for his fee, 377; nor 
for ward against the executors of his guardian, within twelve 
months after their qualification, 395. 

REPAIRS.—Toll of mill claimed by vendor for damages and repairs, 
under special contract, 494. War and its incidents urged by R. R. Co. 
as an excuse for not repairing track, 331-3: Remarks of the Court 
thereon, 335-6. 

REPRESENTATIONS, false, inducing contract, 389. 

RES ADJUDICATA, by former judgment, 47, 355, 393, 499. Award set 
aside is no longer available, 393. 
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RESCISSION.—Code, § 2592: Ignorance of fact, 231. 
Failure to pay currency promptly, as a ground for, 53, 282. 
Fraud, etc., as a ground for, 53, 339. 
Hiring—rescission of contract urged, but negatived by verdict, 506. 
Ignorance of fact held no cause for, 227. 
Time within which offer of to be made, 339. 
Venue of bill for, 53. 
RESERVATION, construed and effect considered, 42. Lien reserved and 
insisted on as a mortgage, 369. Right of reéntry reserved by vendor 
and exercised, 494. 
RESERVES in the Confederate Army exempt at 50 years of age, 181; 
and discharged by habeas corpus, 1b. 
RESIDENCE.—Conscript examined out of his county, 22. 
Infant’s residence changed by certain removal, 258. 
Jurisdiction, dependent on, 53, 257, 509, 523. 
Nominal party's residence not to control jurisdiction, 523. 
Witness’ residence not necessarily to be disclosed, in affidavit touch. 
ing newly discovered evidence, 1. 
RETAILING.—Druggist selling liquor by retail must procure retailer's 
license, 533. Retailer may defend himself against one who has be- 
come drunk at his house, 259. 
RETROACTION of Laws.—Action legalized, 422. 
Code, § 2: Rights, etc., fixed by existing laws, 387; § 7: Laws prescribe 
for the future, Ib. 
Constitutional abolition of slavery not retroactive, 483. 
Penalty and costs in criminal cases said not to be affected, 204. 
Tax ratified by statute, 370. 
RETURN of Sheriff taken as true, not being traversed, 346. 
REVENUE is necessary to government ; its collection is civil service ; and 
officers engaged in its collection are exempt from military service, 
72-5-6. 
REVERSION conveyed in this case, 42 ; and may exist in parol, 158. 
REVOCATION of military exemptions, 22, 67, 85. 
RIOT.—Code § 4400: Offence defined, 20. Proved in this case, 10. Sev- 
ering on trial is discretionary with the Court, Id. 
RISK of emancipation passed with title to slaves, 235. 
RULE.—Attorney cannot collect his fee by rule against his client, 377. 
Guardian’s executors not subject to be called to a settlement within 
twelve months after their qualification, at ward’s instance, 395. 
New Trial, rule for, amended, 493, 565. 
Return of Sheriff to, taken as true, not being traversed, 346. 
Sheriff subject to, and not protected in this case by stay-law, 309. 
SALE defined, 234. Administrator of two estates charged with goods 
sold to him without showing for which estate the goods were fur- 
nished, 429. 
Factor’s sale passes title, though made contrary to private instructions, 
385. 
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Sale Defined.—Meal exchanged for whisky, without the guilt of distilling, 
405. as 

Question raised, but not decided, as to whether a certain transaction 
was a sale, or only a deposit for sale, 425-6. 

Sample substantially matched by the goods sent is enough, 560. 

Title passes by sale, 234. 

SAMPLE.—Substantial conformity to is sufficient, 560. 

SECESSION.—Cases pending then in United States Court were trans- 
ferred to Confederate States Court, 355. 

SECURITY—(See Collateral Seewrity.)\—Mortgage is only security, 279, 
855. Reservation by vendor, of right to reénter, as security for pur- 
chase money, is not a mortgage, 494. 

, SEDUCTION.—Code, § 4270: Stoppage of prosecution by marriage, 5. Ev- 
idence of subsequent lewdness not admissible, 76. Punishment not 
excessive in this case, Id. 

SEIZURE of buildings for Confederate hospital enjoined, 186. 

SELF-DEFENCE, by tippling-house keeper, exercised and approved, 
259. Homicide in self-defence considered, 84-5. 

SEPARATE Estate in Wife, created by deed in these cases, 42, 580-1; 
and by parol in this, 298. Trustee not essential to its creation, 
and husband, if there be no other trustee, takes the legal title, 7d. 

SETTLEMENT.—Code, §§ 1790 to 1792: Guardian before the Ordinary, 
398 ; S$ 2556-7: Administrator before the Ordinary, Ib. Ante-nuptial 
settlement construed, 576. Post-nuptial settlement construed, 42. 

SERVICE held requisite to jurisdiction over the person, 172. 

SEVERING on trial for riot and like offences, is subject to the discretion 
of the Court, 10. Code, § 4574: General provision, Ib. 

SHALL and may, compared, 18-20. ‘‘ Shall be dismissed,” is mandatory, 
123. 

SHERIFF.—Bond of may be sued upon by an Attorney or any person 
injured, 178. Bond recovered on by certain evidence, 176 ; and the 
measure of damage stated, 177. 

Code § 3853: Remedies against, 313-14. 

Confederate money collected by Sheriff in 1862, and held till 1866, he 
knowing of no person in his county authorized to receive it from 
him: rule against him discharged, 346. Another Sheriff collected 
such money in 1863, and put it in a safe, the owner of which was 
thereafter absent with the key, most of that and the following year : 
Held that the Sheriff was liable, in 1866, for no more than the value 
at the time of collection, 403. 

Demand on, not requisite before action, it being his duty to pay over 
collections, 176. 

Indemnity for making a levy, beyond the personal responsibility of the 
party ordering it, if not demanded by the Sheriff, is waived, 311. 

Injury to the plaintiff by Sheriff’s neglect, presumed in this case, 314. 

Return of to rule, if not traversed, is taken as true, 346. 

Rule against for refusing to levy in October, 1865, granted, the prior 
stay-laws having before that time expired, 309. 
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SIMPLE Larceny.—See Larceny. 

SLANDER.—Bestiality imputed, and plea of justification supported py 
the evidence, 375. Swearing a lie imputed, and action dismissed, 
the oath having been administered by processioners of land, officer, 
having no legal authority to administer oaths, 433. 

SLAVES.—Authority of owner to furnish slave with spiritous liquor 
whether it could be delegated, 531. 

Burning of a slave by a mob, held no defence prior to the Code 
against a note given for hire, 506, and see 498. 

Capacity of slave to take property, denied, 483. 

Code, § 1600: Negroes prima fiacie slaves, 532 ; § 2067: Abatement of 
hire by death of slave, 509; § 4491: Furnishing spirituous liquors, 53). 
8$ 4729-30: Bond by owner for appearance of slave, 548. 

Cruelty to slaves alleged in this bill, and denied in the answer, 125. 

Emancipation, no aid to prior will tainted with attempt at manumis. 
sion, 459; no defence to notes previously given for the purchag 
money of slaves, 232, 363-9, 386; and no breach of covenant war. 
ranting “slaves for life,” Id. ; but it rendered inoperative a recog. 
nisance given by master for slave’s appearance, 546. 

Presumption of slavery, 531. 

Trust for manumitting and providing for slaves, proved by parol, and 
the will, to that extent, declared void, but upheld as to all else, 459, 

SPECIAL contract by common carrier cannot exempt him from account. 

ability for his own negligence, 315. Engrafted on carrier's receipt by 

parol evidence, Jd. 
SPECIAL COURT.—Certiorari from Special Courts, 91. Special Term 

of the Superior Court may be appointed by the Judge, 271. 

SPIRITUOUS Liquors.—Distilling, 405, 455. Furnishing to slaves, 581. 

Retailing by druggist, 533. 

STATUTES.—Actions against W. & A. R. R. legalized, 422. 

Code, § 2: Rights, etc., not affected by modification or repeal, 387 ; § 4: 
Publication of statutes, 270; § 7: Prescribe for the future, 387. 

Constitutionality not to be questioned unless unavoidable, 309. 

Construed, all the parts together, 40; often by the reason and spirit, 
251; the intention followed, even in penal statutes, 458 ; legislative 
construction adopted in these cases, 249-50, 455. 

Declaratory statutes, 249, 424. 

Directory statute, 348. 

Mandatory or Permissive, 18-20, 123. 

Pari Materia—statutes in, 19, 184, 248-9, 455. 

Penal statutes not to be construed too strictly, but according to the 
intention, 457-8 ; intention collected from the words, 458; general 
words in, 457-8. 

Privity supplied by statute, 176. 

Publication of statutes, 270. 

Ratification of actions by, 422; of tax by, 370. 

Repeal considered, 252. 
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satutes.—Retroaction, 204, 370, 386, 422, 459. 
Supremacy of the Acts of Congress, 72. 
Words, general, in statutes, 98, 199, 457. 
sTATUTES of the Confederate States, construed or cited. 

1961, March 16, (Pum. 84): Transfer of causes from United States 
Courts to those of the Confederate States, 367. August 21, (Pam. 34): 
Local defence, 85. 

1862, April 16, (Pam. 29): Conscription, 183-5-6. September 27. 
(Pam. ): Conscription, 183-5-6. 

1863, March 26, (Pam. 102): Impressment, 199." 

1864, January 5, (Pam. 172): Hxemption for substitution, revoked, 67-85. 
February 16, (Pam. 192): Impressment, 200. February 17, (Pam. 
211): Conscription, 22, 28, 136, 181. 

Supremacy of, over State statutes, 72. 

STATUTES, Foreign, construed or cited.—Arkansas adopting statute, 

355. North Carolina statutes touching bigamy, 407. 

STATUTES of Georgia, (besides the Code) construed or cited. 

1799, Judiciary Act, § 46, (Cobb's Dig., 575): Action on sheriff's bond, 
176. December 4, (Cobb’s Dig., 944): Bridge tax, 373. 

1801, December 5, (Cobb’s Dig., 358): Tar for costs, jail fees, ete, 373. 
‘s - “ (Prin. Dig., 249): Hscheat, 569-70. 

1811, § 1, (Cobb’s Dig., 900-1): Distress warrant, 181. 

1818, November 24, (Cobb’s Dig., 347): Pauper tax, 373. 

1821, December 19, (Cobb’s Dig., 184): Hvtraordinary county tax, 373. 

1826, December 26, (Prin. Dig., 462): Notice of dishonor, 559. 

1838, Penal Code, 14 Div., § 50, (Cobb’s Dig., 841): Severing on trial, 19. 

1839, December 21, (Cobb’s Dig., 286): County for guardian's ap- 
pontment, 257. 

1848, December 27, (Cobb’s Dig., 5): Hducational Tax, 373. 

1854, February 20, (Pam. 48): Amendment of pleadings, 437. 

" s “ (Pam. Acts, 1855-6. p. 238): Evidence of New 
Promise, 248. 

1856, March 5, (Pam. 266): Severing on trial, 19. 

“« «& —— * (Pam. 154): Liability of railroads for injury to em- 
ployés, 423-4. 

1856, March 6, (Pam. 233): Evidence of New Promise, 248. 

1860, December 20, (Pam. 21-2): Stay Law, 309. 

1862, November, (Pam. ): Distilling grain, 455. 

1863, April 11, (Pam. 141): Distilling grain, Ib. 

“April 18, (Pam. 140): Notice by carriers, 315. 
- “© (Pam. 182): Actions against W. & A. R. R., 422, 544-5. 

1865, March 9, (Pam. 45): Stay Laz, 309. 

1866, February 5, (Pam. 59): Special Terms of Superior Court, 271. 
“March 17, (Pam. 232): Capital punishment for horse stealing, 270. 
- “ (Pam. 22.) Repeal of Code, § 287, as to certain powers 
of Justices of the Inferior Court, 442. 

Crawford & M’s Digest: Adjustment of contracts made in the Revolu- 
tionary war, 492. 
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Statutes of Georgia.—For Ordinances construed, see that Tréle. 

STAY Law of 1860 and 1865 had expired in October, 1865, the war hay. 
ing previously ended, 309. 

STREETS of City re-graded, etc., and the city held not liable to adjacent 
land-owners for consequential damages, 326. 

SUBROGATION of plaintiff’s attorney to his client’s rights against the 
Sheriff, 173. 

SUBSTANTIAL conformity to sample, held sufficient, 560. 

SUIT.—See Action. 

SUPERIOR Court.—Adjourned Term, though not advertised, held legal, 
348. Code, § 242: Powers—Contempts, 165-6-7. Presumption ef ieg. 
ularity in proceedings, 270. Special Terms, held constitutiona] 
though appointed by the Judge and not by the Legislature, 271. 

SUPERSEDEAS, by bill of exceptions, considered, and judgment op 
habeas corpus, held not superseded, 101, 105. Code, § 4171, cited, 108, 

SUPREME Court.—Code, § 210: Review and reversal of decisions, 52: 

§ 4171: Supersedeas by bill of exceptions, 103. 

Copy bill of exceptions used in by consent, 121. 

Decisions of, are authority, 499; are conclusive evidence of the law, 
501. 

Discretion of, exercised by giving instructions for correcting an erro. 
neous verdict without new trial, 459. 

Judgment below modified by consent, 118. 

Record as sent up adhered to, 272, 348; and deemed complete unless 
diminution regularly suggested, 554. 

Support of verdict by the evidence is not a question here unless de. 
cided below, 330, 339, 425; nor is conflict of the verdict with the 
charge of the Court, 339. 

Writ of error dispensed with by consent, 378. 

SUPREME LAW.—Constitution and laws of the Confederate States held 
to be supreme in Georgia, 72. 

SURETIES of Sheriff urged in their defence, in this case, indulgence 
granted to their principal, 174, ete. 

SURPRISE.—Continuance should be moved for, if the evidence surprise 
and can be contradicted by absent witness, 275. 

SURRENDER of Confederate Army, and contract made by parties igno- 
rant thereof, 227. 

SURVEY.—Mistake in, and long acquiescence, 296-7. 

TAX.—Abuse of taxing power not presumed, 370. 

Bridge’ tax by Act of 1799, Id. 

Code, §§ 468 to 499: County tax, ete., 375. 

County tax—summary of statutes prior to the Code, 370. 

Court-house enclosed out of extraordinary tax, J0. 

Extraordinary tax by Act of 1821, 7d. 

Injunction to stay collection, granted and dissolved, J?. 

Jury fund as a part of extraordinary tax, Jd. 

Pauper tax, by Act of 1818, 74, 
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Tat.—Ratification by statute, held to legalize a tax, J. 

TECHNICAL Points not favored, 324, 441, 

TENANT holding over—a case of, 339. 

TENDER.—Certainty in alleging tender, in equity, 555. 
Conditional tender not sufficient, 556. Plea must allege past and 
present readiness to pay, and that the money was produced or its pro- 
duction dispensed with, 557. Specie value of Confederate money, not 
necessarily the proper amount to tender on a debt payable in that 
currency, 556. 

TERMS Construed.—See Words. 

TESTAMENTARY Power in donee, unrestricted by this deed, 42. 

TIMBER protected by injunction, 58. Case of trespass by cutting tim- 
ber, 509. 

TIME.—Held to be of the essence of the contract in this case, 64-5, see 

289. 

“From and after,” construed, 183. 
Ignorance of time laid in indictment, held to be inexcusable, 110. 
Latitude of evidence as to time of offence, 117, 202. 
Performance not postponed beyond a year, in this case, 152, 
Rescission applied for in a reasonable time, 339. 
Vesting of estate, time of, under the words at, when, etc., 6. 


TIPPLING House.—Whether, in law, the owner’s castle, 259. The 
keeper may defend himself therein against assault, Id. 
TITLE.—Abandonment presumed, and the presumption rebutted, 569-70. 
Administrator takes title to the personalty, 157. 
Bargain said to pass title, 234. 
Bond for titles does not pass title until purchase money paid, 494. 
Cancellation for fraud, 58, 443; for ignorance of fact, 227; for failure 
to pay promptly depreciating currency, 53, 282. 
Cases respecting titles to land, what are, 62, 510. 
Certainty of title, requisite for extraordinary remedies in Equity, 46. 
Equitable title of the wife preserved against purchaser from the hus- 
band, with notice, 298, 
Factor’s sale passes title, though made contrary to secret orders, 385. 
Fraud in title does not affect bana fide purchaser, 443. 
Grant from the State to different persons for the same land, 566. 
Husband takes legal title if wife have no other trustee, 298: 
Mortgage does not pass title, 279, 355. 
Risk of emancipation passed with the title of the slaves, 235. 
Tender of purchase money on condition of getting titles, not good, 556. 
Venue for trying titles to land, 58, 510. 


| TRANSFER of note pending suit thereon—effect, 239. 


TREASURY Notes of the Confederate States—Barber’s table of value, 
487. 
Contract for payment in, and bill brought for rescission, 64-5, 227, 282. 
Credited on note, held a valid payment, 355. 


7 
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Treasury Notes.—Ordinance of 1865 applied to collections by sheriff, 408, 
The jury held to have a wide discretion under the ordinance, ang 
not to be restricted to specie value, 485, 556. 

Paid into Court as money on waiver of objections, 315-16. 

Presumption of payment in, not raised by credit being dated in 1863, 
355. 

Sale for, and the property reclaimed by vendor, 64-5, 222, 227, 282, 340, 

Sheriff collected in 1862, and knowing of no one in his coutity to pay 
over to, kept it till ruled in 1866—rule discharged, 346. Another 
Sheriff collected in 1863, and put in a safe, the owner of which was 
thereafter absent most of that and the following year—held liable 
only for value at time of collection, 403. 

Tender of its value in specie, not necessarily sufficient, 556. 

TRESPASS, by impressmenit of houses, enjoined, 186. Trespass quar 
clausum fregit must be brought in the county of defendant's reg. 
dence, as the same is not a case respecting titles to land, 509. 

TRIAL.—Offence tried and punished under the law in force at the time 
of its commission, 203, 270. Severing on trial for riot is subject to 
discretion of the Court, 10. 

TRUST.—Declarations of testator received to establish secret trust for 
manumitting slaves and giving them a legacy, 458. Will, not all 
Vitiated by the illegal trust, but so much only as connected with o 
dependent upon it, 459. 

TRUSTEE, made to discover and account in equity, 438. Husband holis 
as trustee for the wife,,when she has no other trustee, 298. Pur. 
chaser from, without notice, is protected, 443; with notice, is not, 298, 
Separate estate in married woman, created without a trustee, 7d. 

UNITED STATES District Court, succeeded by that of the Confederate 
States, as to causes pending at the time of secession, 355. 

VACATION.—See Chambers. 

VALUE of Confederate Money.—Barber’s table, 487. Jury not restricted 
to the specie value, 485, 556. Sheriff held liable for value at the time 
of collection only, 403. Tender of specie value not necessarily sufi- 
cient, 556. 

VENDOR.—Ignorance of fact by, held no cause for recission, 227. Right 
of reéntry by, for non-payment of purchase money, reserved and er- 
ercised, 494. 

VENDOR'S LIEN.—Code, § 1988, abolishes future, not past liens, 386. 

VENUE.—Affidavit made in one county and warrant issued in another, 

222-4. 

Cancellation of deed by Equity is had in the county of defendant's 
residence, 53. 

Code, § 684: Suits against railroads, 545; § 898: Suits against W. é 
A. BR. R., 544-5; $1757: Appointment of guardians, 257; § 3317: 
Suits against railroads, 545; &§ 4557-8: Prosecutions for homicide, 
81-2. 

Equity cases are brought in the county of defendant's residence, 53, 
523. 
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Venue.—Guardian is appointed in the county of ward’s residence, 257. 

Indictments are found in the county where the offence was committed, 
78, 81-2. 

Nominal party’s residence, not allowed,to control, 523. 

Railroads, where sued, 545. 

Titles to land are tried in the county where the land lies, 53. 

Trespass guare clausum fregit is brought in the county of defendant’s 
residence, 509. 

Western & Atlantic Railroad, where sued, 543. 

VERDICT.—Code, § 3486: Publication of verdict, 575. 

Continuance after informal return of verdict, disallowed, 572. 

Erroneous verdict, resulting from misdirection of the Court, corrected 
without a new trial, 459. 

Evidence supports in these cases, 10, 84-5. 110, 268, 348, 435, 485, 502, 
536; but not in these, 242, 328, 342, 375, 551, and see 210. Suffi- 
ciency of the evidence not examinable in the Supreme Court unless 
passed upon below, 330, 339, 425. 

Judgment on facts is analagous to verdict, 99. 

Law not in conflict with this verdict, 506. 

Publication of verdict, what is, 575. 

VOID.—Affidavit, if void, is not amendable, 268. 

Garnishment founded on void proceeding, is void, 178. 

Guardianship granted without jurisdiction, is void, 253. 

Judgment rendered without jurisdiction, is void, 178, 256. 

Uncertainty, held to render void certain reports of ‘‘ Conscript 
Board,” 136. 

Will declared void so far as tainted with a manumission project, but 
valid as to all independent matter, 459; and no aid to such a will 
was afforded by subsequent abolition of slavery, Jd. 

WAIVER, of irregularities, by acquiescence, &c., 122, 325. Notice of 
certiorari not waived by appearing and arguing the cause on its 
merits, 122. 

WAR.—Absence of counsel, justified by war and its exigencies, 388. 
Railroad Company urged the war and its incidents as an excuse for 
unsafe condition of track, 331-3: Remarks of the Court thereon, 
335-6. Termination of the war was prior to October 12, 1865, and 
consequently the stay law had then expired, 309. 

WAREHOUSEMAN.—Insurance by, omitted, (after instructions) and 
loss by fire, 218. Sale by, contrary to private instructions, 382. Pos- 
sessory warrant against, before tender of advances and expenses, 
disallowed, 382. 

WARRANT.—(Distress warrant, 178 ; Possessory warrant, 222, 382, 393.) 
Arrest of conscript without warrant, said to be constitutional, 34. 
Affidavit made in one county and before one judge—warrant issued 
in another county by another judge, 223-4. 

WARRANTY.—Breach not the result of emancipation, 232, 363-9, 386. 
Construed according to intention, 285: and the words, how taken, Jd. 
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Warranty.—“ Slaves for life,” construed, 282, 386. 

WASTE, by foreign administrator, not to be accounted for here, 511. Ip. 
junction granted to stay waste pending bill for rescission, 53. Lessor 
who had parted with all his interest, complained of waste in this case, 
135-6. 

WESTERN & Atlantic Railroad.—Action against by widow of employé 
declared maintainable, 422. Act of April 18, 1863: Pending actions 
for injuries legalized, 422; and suits to be regulated by laws existing at 
the adoption of the Code, 544-5. Code, § 889: Obligations of the State 
and of the public, 424; § 890: Public road laws and penal laws, I},, 
§ 898: Venue of suits against, 544-5. 

‘* WHEN” construed in a will, 6. 

WIDOW.—Action by widow of employé, against W. & A. R. R., held 
maintainable, 422. Compensation for services to husband’s estate not 
to be made to widow, under the name of year’s support, 418 ; nor is 
a year’s support to be assigned to her in addition to one already en. 
joyed without assignment, Jd. 

WIFE.—Husband is her trustee if she have no other, and purchaser from 
him with notice of her equitable title is not poareanes, 298. Separate 
estate in wife, created, 42, 298, 580. 

WILL.—Construed, 6, 899, 459. 

Declarations of testator, before and after execution, received to show 
a secret trust for manumitting slaves and giving them a legacy, 458. 

Intention governs the construction of wills, 401. 

Motive or purpose of testator, in this case, was mixed—partly legal 
and partly illegal, 459. 

Scheme of the will, in this case, not so entire as to make the illegality 

" of a part destroy the whole will, Z®. 

Void dispositions, as contravening manumission policy, not aided by 
subsequent abolition of slavery, Jd. 

Witness for caveators, testifying in the Probate Court to communica- 
tions made to him by the testator, shown by rebutting evidence not 
to have had the friendship or confidence ef the latter, 459. 

WITNESS.—Accomplice is competent, 502. 

Affidavit presenting newly discovered evidence as a ground for new 
trial, need not disclose the residence of the witness nor affirm the 
expectation of procuring his attendance, 1. 

Code, § 3678: Accomplice, 506; § 3779: Honorary obligation, 218; 
§ 3785: Deposit of money, etc., to restore competency, 217. 

Continuance should be asked for, if wiyness absent, 275. 

Credit is for the jury, 110, 502. 

Feelings of testator towards witness for caveators, admitted to affect 
his credit, 459. 

Honorary obligation no incompetency, 218. 

Impeachment by proof of declarations out of Court, not allowed till 
after interrogating the witness concerning them, 549. New trial not 
granted solely to impeach, 110. Evidence of impeached witness 

may be considered, 339. 
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Partner made competent for the partnership, by release, bond of in- 
demnity, and deposit of money in Court, 213. 
Processioners, held to have no power to swear witnesses, 433. 

WORDS.— After, 183 ; And other Courts, 98; Any, 96; Army, 145; At,6; 
Construction of instrument should be by all its words taken together, 
40,581; Cumulative evidence, 571; Drug, 535; Hach, 279; From and 
after, 183; General words after enumertion by particular words, 98, 
199, 457; offences created by general words, 457-8; Grain, 457; In- 
tent followed by Equity irrespective of the words, 581; intent of 
Penal Statute collected from the words, 458; May and Shall, 18-20; 
Military Service, 145; Open Court, 437; Other property, 199; Other 
grain, 455 ; Physic, 535; Sale, 234; Shall, 18-20, 123; They are slaves 
for life, 236 ; To be slaves for life, 386; When, 6. 

WRIT of error, dispensed with by consent, 378. 

WRITINGS.—Construed by the Court, 234; and all the parts taken to- 
gether, 40, 281, 581. Parol evidence to enlarge or vary, 315, 355. 
Produced on notice and read in part, they may be read in full by the 
producing party. 536. 

YEAR'S Support, not to be assigned to widow after she has already en- 
joyed one without assignment, 418; nor are her services to the estate 
to be compensated by an allowance under the name of year’s sup- 
port, 7d. 
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